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Local 
Checks. 


We publish this number a very 
interesting address recently de- 


livered before the Chicago Credit Men’s 
Association by Frank E. Brown, of the 
First National Bank of Chicago, upon 
“The Use and Abuse of Local Checks.” 
Mr. Brown’s views upon the subject are 
well defined. He expresses his profound 
conviction that the country check has 
come to stay, as the natural result of evo- 
lution. He does not regard it, however, 
as necessarily an evil, but, it properly 
handled, rather a benefit to the commer- 
cial community. But the trouble is that 
the expense of handling country checks is 
now borne at the wrong end of the line. 
Unquestionably, Mr. Brown says, the bur- 
den should fall upon the maker of the 
check, for it is the maker who enjoys the 
whole benefit from its use. How, then, is 
the cost of collection to be brought home 
to the maker instead of being burdened, 
as it has been in the past, upon the city 
merchant who receives it in payment, or 
upon the latter’s bank of deposit? Mr. 
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Brown’s view is that the merchants and 
manufacturers who receive such checks 
from their customers, are the proper ones 
to effect the reform, rather than the city 
banks in which such checks are deposited. 
His plan is that city merchants should 
issue a uniform circular letter to their 
country customers declaring their inten- 
tion of debiting back to them all charges 
met at their bank of deposit for collecting 
the local checks of the customer, bearing 
in mind that the city bank has a right to 
expect not only a reimbursement of actual 
outlay on these items, but in addition, a 
small profit. 


Recent War Rev- 
enue Rulings. 


An important ruling of 
Commissioner of Inter- 
nal Revenue, Wilson, concerning the tax- 
ability of transfers of mortgages where the 
transfer is not express, but implied or ef- 
fected by operation of law, is reported in 
this number. It is the law of most of the 
states that the assignment of a debt se- 
cured by a mortgage carries with it the se- 
curity, and the point upon which the ruling 
is made is this: When one or more notes 
secured by a mortgage, are transferred 
from hand to hand, the effect of each 
transfer of the notes being to impliedly 
transfer the mortgage security, is it neces- 
sary that the mortgage must in each case 
be stamped as for a transfer under the pro- 
vision of schedule A, taxing transfers of 
mortgages? A federal judge in lowa, it 
seems, has expressed the view that every 
time a mortgage is thusimpliedly assigned 
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the proper stamps for a transfer of a 
mortgage must be affixed to the mort- 
gage. 

Commissioner Wilson goes quite fully 
into the common sense of the matter, and 
rules that “Congress intended only to tax 
the express assignments and transfers of 
mortgages, and not those that were mere- 
ly implied or by operation of law, and that 
the transfer or assignment of a mortgage 
to be liable to stamp tax, must be made in 
writing and signed by the assignor.”’ 

This ruling is of widespread importance 
as the numbers of such transfers are enor- 
mous. 
est 


It is a rule obviously in the inter- 
of commercial transactions which 
would be much hampered if every time a 
mortgage note was transferred, the mort- 
gage had to be restamped. 

Our Pennsylvania readers will further 
notice the reversal of the previously pub- 
lished ruling with reference to the taxa- 
tion of judgment notes. The former rul- 
ing -was to the effect that such a note, 
being under seal, was taxable as a bond, in 
addition to being taxable as a power of 


attorney. It is now held that no distinc- 


tion should be made between promissory 


notes under seal, and ordinary promissory 
notes; therefore, such judgment notes are 
taxabte at the rate of two cents for each 
one hundred dollars or fractional part 
thereof, and in addition require a 25-cent 
stamp as a power of.attorney. 

The discovery of the perpetration of ex- 
tensive frauds by means of washing out 
the cancelling ink marks on revenue 
stamps and their re-sale by the swindlers 
as genuine stamps, has led to the adop- 
tion of a regulation, set torth on page 684, 
that stamps of the denomination of ten 
cents or over must, in addition to initials 
and date in ink, be mutilated by cutting 
three parallel incisions as therein describ- 
ed. The observance of this regulation 
will doubtless put an end to such fraudu- 
lent practices. 
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Cashier’s Authority We observe that cashiers 

eee. or other officers of North 
Dakota state banks are denied, by the Su- 
preme Court of that state, the authority 
to borrow money for the bank, unless ex- 
pressly authorized by the Board of Direc- 
tors, or unless the loan is afterwards rati- 
fied by the directors. This is a point 
worthy of attention by all institutions 
the habit of rediscounting 
In view of this de- 


which are in 
North Dakota paper. 
cision, the best and safest plan, probably, is 
for lending institutions to call for the pass- 
age of a special rule of authority by the 
Board of Directors of such banks, to one 
or more of the officers, before taking over 
done, or a 
directors 


Unless this is 
the 


their paper. 


ratification or sanction of 


can be established, which is sometimes 
difficult and troublesome to prove, the 
case 
arises where the officer of a bank 
abuses his trust by borrowing in the name 
of the bank 


funds for his own uses. 


risk of loss is incurred whenever a 


local 


and misappropriating the 


Depositor’s When a depositor of a bank 


oe fails, having a balance to his 
credit of the bank and at 


the same time owing the bank on a pro- 


on the books 
missory note not yet matured, the courts 
in a majority of the states refuse to allow 
the bank to apply the deposit towards pay- 
ment of the unmatured note, but compel it 
to relinquish the deposit to the estate, and 
be content with its own 
claim on the note. There are a few excep- 


dividends on 
tions to this rule, that of Minnesota being 
one. 

But when the situation is reversed, and 
instead of the depositor becoming insolv- 
ent, it is the bank which fails, holding 
the unmatured note of the depositor, this 
is a horse of another coior. In this case, 
the courts will allow the depositor to 
apply his deposit towards payment of his 
unmatured note, instead of merely receiv- 
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ng dividends thereon and being compelled 
(See decision at 


to pay the note in full. 
page 673 this number.) 

This reminds us of the case of Halkers- 
ton’s cow, as told by Croake James in his 
“Curiosities of Law and Lawyers.” <A 
tenant of Lord Halkerston, a Judge of the 
Scotch Court of Session, once waited on 
him with a wofvl countenance, and said : 
“My lord, I have come to inform your 
lordship of a sad misfortune. My cow has 
gored one of your lordship’s cows, and I 


“Well then, of course, 
” 


fear it cannot live.” 
you must pay for it.” “Indeed, my lord, 
it was not my fault, and you know I am 
but a “T can’t help 
that. The law says you must pay for it. I 
am notto lose my cow, amI1?” “Well, my 
lord, if it must be so, I cannot say more. 
But I forgot what I was saying. It was 
my mistake entirely. I should have said 


very poor man.” 


it was 
mine.” 
different 


your lordship’s cow that gared 
“Oh, is that it? 

affair. along, 
trouble me just now. I am very busy. 
Be off, I say !” 


That’s quite a 


Go and don’t 


A Void 
Note. 


There are many pitfalls to en- 
snare the unwary dealer in com- 
mercial paper, the latest 
varieties which makes its appearance to 


and one of 
teach him how necessary it is to be ever 
on the alert from 
Tennessee which we publish in this num- 
ber. A negotiable note is executed and 
made payable in Tennessee to an Ohio 
corporation, in payment of an agricultu- 
ral machine sold by the latter in Tennes- 
see to the maker of the note. This note 
is negotiated, in the regular course of 
business, by the payee to an Ohio bank 
for value. To all appearances the note 
seems to be all right and it is readily 
and unsuspectingly purchased as a nego- 
tiable instrument, free from equities and 
as collectible for its full face amount at its 
maturity. 


is seen in a decision 
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But apart from and entirely disconnected 
with the note is the following combination 
of facts which, unknown to the purchaser, 
constitute a secret taint, and make the in- 
strument of no value in his hands: 

The law of the state of Tennessee pro- 
vides certain requirements as a condition 
upon which foreign corporations are per- 
mitted to do business in the state. ‘Che 
Ohio corporation, which sold the agricul- 
tural machine in Tennessee, did not com- 
ply with these requirements in making the 
sale. As a result, the transaction of sale 
was illegal and the note void and unen- 
forceable, not only in the hands of the 
original payee, but in the hands of an 
innocent purchaser for value as well. 

This is the view of the matter which 
is taken both by the Court of Chancery 
Appeals and by the Supreme Court of 
Tennessee, and as a result the purchas- 
ing bank, having unwittingly made a bad 
investment, suffers loss. It is often very 
difficult, in the investment of the funds 
of a bank in commercial paper, to guard 
against all such secret taints in the case 
of paper which, so far as outward ap- 
pearances go, is in every respect commer- 
cially perfect. ‘The best that can be done 
is to be “eternally vigilant” and profit 
by the experiences disclosed in decided 
cases of this nature, 


Bank Checks 
in Illinois. 


An interesting development 
of the law of Illinois gov- 
erning the rights of holders of checks 
drawn on banks doing business in that 
state, is shown in a decision of the State 
Supreme Court reported in this number, 
It has for some time been established 
law in that State—similar to the rule 
prevailing in a few, but differing from 
that prevailingin the greater number of 
other states—that when a check is drawn 
and delivered to the payee, it operates 
from the time of delivery as an abso- 
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lute assignment to the checkholder of 


all the drawer’s title to the fund 
on deposit in the bank, so_ that 
the drawer has no_ further control 


over it. The drawer cannot afterwards 
stop its payment, nor will his subsequent 
failure before the check is presented 
give his receiver or assignee.any right 
thereto as against the checkholder; but 
as between the checkholderx and the bank 
on which the check is drawn, the as- 
signment does not at once become com- 
pletely effective, for until the latter has 
notice of it by presentment of the check, 
it can pay subsequently drawn checks 
or credit the amount of the deposit upon 
any overdue paper owned by it upon 
which the checkdrawer is obligated. 

This much being settled, the new de- 
velopment concerns the right of a check- 
holder to collect the amount of his check 
from the bank in a case where, after 
the check has been drawn and before it 
is presented for payment, the drawer 
has failed and the bank has appropriated 
the deposit upon a due debt of the de- 
positor, but where the bank at the same 
time holds, additional to the deposit, a 
surplus to the depositor’s credit in the 
shape of collateral securities. In such 
case, the right of the bank to appropri- 
ate the deposit in payment of its own 
debt being conceded so that, so far as the 
deposit is concerned, payment of the 
check has been lawfully defeated, the 
question has arisen, will the surplus of 
collaterals go to the receiver of the de- 
positor as a part of the latter’s estate, or 
will the checkholder have a superior right 
to payment out of their proceeds? 

The decision accords to the checkholder 
the right to payment of the check out of 
the collaterals remaining in the hands of 
the bank, after its own claim has been 
satisfied, as a superior equity to the claim 
of the receiver of the depositor’s estate. 
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The solution of the problem of how a 
check, drawn upon a deposit of money, 
can be paid out of collaterals instead, is 
found in the principles of law governing 
the marshalling of securities. The the- 
ory is this: It is a principle controlling 
the marshalling of securities that where 
one creditor can resort to two funds and 
another to one of them only, the former 
must seek satisfaction out of that one 
which the latter cannot touch ; and if a 
prior creditor resorts to the doubly- 
charged fund, the subsequent creditor 
will be substituted, as far as possible, 
to his rights. Further, it is a matter of 
equity that “equity regards and treats 
that as done which in good conscience 
cught to be done.” Applying these prin- 
ciples to the case here presented, the 
bank had recourse upon two funds for its 
debt, the deposit and the collaterals, 
while the checkholder had an equitable 
interest in one only, the deposit fund, 
which interest was not affected by the 
fact of the depositor’s insolvency. The 
bank having resorted to the deposit fund, 
the checkholder was entitled to be subro- 
gated, to the extent of his check, to the 
fund derived from the collection or sale 
of the collateral securities after the bank’s 
claim was satisfied. 

The practical importance of the decis- 
ion now rendered lies in the fact that 
whenever payment of a check on an II- 
linois bank is defeated by reason of 


some lawful appropriation of the de- 
posit by the bank towards a debt 
of the depositor, this does not ne- 


cessarily end the holder’s recourse upon 
the bank for payment, for in all such 
cases where the bank has in its possession 
belonging to the depositor a surplus of 
collateral after its own debt has been satis- 
fied, such surplus becomes available for 
the payment of the check as a substitute 
for the deposit fund. 
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Guaranties on 


It is not infrequent 
Commercial Paper. 


when negotiable paper 
is transferred, that the parties, not con- 
tent with the ordinary commercial forms of 
indorsement to effect that object,will agree 
upon some different or additional form 
of writing on the bac’:, by way of guaranty, 
which will carry an obligation different 
from that which would be imported from 
a mere indorsement. Sometimes the payee 
of a note, instead of indorsing it in blank 
or in full, will write upon the back, when 
transferring it, something to this effect: 
“IT hereby guarantee payment of the 
within note, waiving demand, protest and 
notice. Aa 
Such forms of writing have frequently 
come before the courts, with varying re- 
sults as to their legal effect. In some 
cases they have been construed as being 
a mere guaranty, and not an indorsement, 
with the consequence that there has been 
no transfer of the paper as required by 
the commercial law to pass it free from 
the equities, and the transferee who has 
taken the note in such manner, does not 
possess the rights of a bona fide holder 
of negotiable paper, acquired before ma- 
turity, for value without notice, but holds 
it subject to all equitable defenses against 
the payee. In other cases it is held that 
such a form of indorsement operates both 
as a guaranty and as an ordinary commer- 
cial indorsement, in which cases the holder 
is protected from the maker’s equities. 
Sometimes the payee in transferring the 
note, places upon it what may be termed a 
double contract; that is, he indorses it in 
the regular way, and also indorses a separ- 
ate contract of guaranty. An illustration 
of such a case is afforded in the present 
number in a decision by the Court of Ap- 
peals of Colorado, where the conclusion 
is reached that the ordinary indorsement 
transfers the payee’s title to the note free 
from equities of the maker, and the ac- 
companying guaranty does not affect the 
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transferee’s title or status as a bona fide 
holder, even though the guaranty contains 
provisions which qualify the payee’s lia- 
bility to the indorsee, making it different 
from what it would be if the ordinary in- 
dorsement was alone upon the paper. Pure 
chasers of commercial paper may derive 
much instruction of practical value from 
a study of cases of this nature. 


Moneyin One more financial month like 
Cireulation. November will bring the total 
of money in circulation in the U.S. past the 
two billion dollar line. On November rst 
the total money in circulation was $1,963,- 
716,148, and on December 1st $1,985,930,- 
964, an increase of $22,214,816 in the 
month. A gain of even two-thirds this 
amount in the present month would bring 
the total money in circulation in the 
United States past the two billion dollar 
line for the first time in our history. 

The steady and rapid growth in the cir- 
culation of money in the United States, 
both gold and total of all kinds of money, 
is indicated in a compilation made by the 
Treasury Bureau of Statistics from data 
supplied in the annual and monthly state- 
ments of the Bureau of Loans and Cur- 
rency of the Treasury Department, show- 
ing the amount of gold and total money 
in circulation in the United States at 
annual periods during the past twenty 
years. It shows an increase in that length 
of time from $138,641,410 of gold and 
gold certificates to $778,385,303, and of 
total circulation from $816,266,721 to 
$1,985,930,964, with the prospect, as al- 
ready indicated, that the two billion dollar 
line will shortly be crossed. While the 
general growth in that time has been re- 
markable, that of the past three years is 
especially marked. On July 1, 1896, the 
total money in circulation in the United 
States was $1,509,725,200, and on Decem- 
ber 1, 1899, $1,985,930,964,1n increase dur- 
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ing three and one-half years of $476,205,- 
764, or 314 per cent; while the gold coin 
and certificates increased from $498,449,- 
242 to $778,388,303, an increase of $279,- 
939,061, or 56 per cent. 

The following table shows the total 
gold coin and certificates and the total 
money of all kinds in circulation on Jan- 
uary 1st of each year, from 1879 to 1899: 


Gold coin and Total 

Certificates. Money. 
January 1. 
ar $138,641,410 $8: 6,266,721 
1880...... 201,942,207 942,452,459 
1881...... 292,515,754 1,083,552,382 
1882.....- 359,585,540 1,193,205,955 
SUEZ. coves 432,195,814 1,237,388,040 
S64....... 474,263,726 1,262,769,127 
1885... 527,717,488 1,291,265,205 
ee 469,989,147 1,287.818,483 
1887...... 469,505,864 1,314,386,297 
ae 496,095,200 1,383,842,809 
ee 500,722,960 1,406,248,107 
SOOO sc sca 498,691,811 1,430,270,909 
SO 555,127,876 1,528,736,268 
eee 556,105,299 1,588,781,729 
ee 5 30,064,099 1,610,683,874 
_ ee 586,014,990 _ 1,729,018,266 
a8es....-- 538,863,276 J 1,626,568,622 
eer 534,664,986 1,579,206,724 
1897.. 555,030,668 1,650,223,400 
A 584,126,049 1,721,100,640 
5S99....++ 702,996,838 1,897,301,412 
December 1. 
eer 778,388,303 1,985,930,964 
Modern ‘Political Science Quarterly” for 
Banking. 


December contains a very inter- 
esting and comprehensive view of the evo- 
lution of modern banking from the pen of 
Charles A. Conant. The opening lines of 
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the article give the foundation which is 
afterwards elaborated, and are as follows: 
“In the development of modern banking 
methods there has been a distinct evolu- 
tion, like that of the perfected coined 
money of the present from the rude barter 
of primitive times. The most conspicu- 
ous steps of this evolution, since the trans- 
formation of the deposit receipt into the 
bank note only partly covered by the me- 
tallic reserve, have been: (1) the predomi- 
nence of bank-note issues in the early 
stages of modern banking; (2) the decline 
in the importance of such notes, as the 
mechanism of the check and deposit sys- 
tem has grown in favor; (3t he concen- 
tration of banking capital in great private 
banks and the loss of primacy by the na- 
tional note-issuing banks, except as the 
custodians of the ultimate banking reserve 
in times of crisis; and (4) the growth of 
the principle of mutual support among the 
banks. As one result of this development 
bank notes have been raised to an equality 
with money as a medium of exchange; and 
the last stage in the process—not yet com- 
pleted in all parts of the commercial! 
world, though well advanced in the great 
centres of trade—has been the elevation 
of all transferable banxing credits to a 
like equality with money as a medium of 
exchange. This evolution has taken place 
within times so recent that its history has 
hardly yet been written, aid the mistakes 
incident to every new experiment stili cb- 
scure in many minds the great benefits of 
the different forms of banking credit 
which have been developed under varing 
local and commercial conditions. While 


most of the principles of banking were 
discovered several centuries ago, they 
have attained their real development al- 
most entirely in the present century.” 
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BANK STOCK AS SECURITY. 





In the loaning of money upon the se- 
curity of shares in banking corporations 
pledged as collateral, there are many 
things to be learned besides the mere 
book, or actual value of the security, 
Among these is the possibility that the 
issuing corporation may have a lien upon 
the shares for an indebtedness of the orig- 
inal holder to it and the right to refuse 
transfer of the shares upon its books to 
the new holder until such indebtedness 
is paid off. ‘This isa point which is fre- 
quently overlooked in the making of 
loans upon such class of security and is 
constantly being brought to the atten- 
tion of the financial world in the report 
of some court decision upon the respective 
rights of transferee and issuing corporation. 

Such right of lien is sometimes conferred 
upoa bank corporations by the general law 
or statute under which they are organized ; 
and in other cases it is expressly denied. 
When it is expressly conferred by statute 
all are bound to take notice of it, and one 
who lends money to the holder of shares 
in such case upon physical pledge thereof, 
in ignorance of the existence of such a 
statutory provision and without first mak- 
ing inquiry at the office of the corporation 
as to the existence of debts, runs the risk 
of his security proving worthless in the 
event, that the corporation has become a 
creditor of the original shareholder before 
it has had notice of the pledge. We have 
in past years reported in the JOURNAL 
several cases of this kind with reference 
to corporations organized under the laws 
of particular states. 

In the case of shares of the national 
banks, it is well known that the national 
bank act forbids loars by a bank upon 
the security of its own shares and it has 


been generally inferred and held from 
this fact that national bank shares are 
lien-free and might be safely loaned upon 
without the necessity of inquiry of the 
bank concerning the holder’s indebted- 
ness to it. Butevenin this case there is 
some doubt, as we have heretofore shown 
our readers, many of whom will recall 
our report of a New York Supreme Court 
decision in the case of shares of the 
Third National Bank of Buffalo, where 
the bank had reserved a lien by a notice 
printed on its certificates of stock, which 
the court upheld as against one who had 
made a large loan to the holder upon 
pledge of the shares ana who did not take 
the trouble to ascertain, and did not know 
until he applied at the bank for the 
issue of a new certificate to himself, that 
the original holder was largely indebted 
to the bank for advances. 

Sometimes where the organic statute 
does not in direct terms provide for such 
a right of lien, the corporation will at- 
tempt to create one by the enactment of 
a by-law making provision for it. But 
as a mere by-law does not convey the 
same notice to the general public as does 
a state statute, it is generally held that 
the by-law alone is not effective, as against 
one who acquires the stock without actual 
notice of its existence, though even here 
the decisions are conflicting and in some 
cases, especially where the general statute 
authorizes the directors to provide by 
by-law general rules for the government 
of the affairs of the corporation, the by- 
law lien has been held valid and effectual. 

A further method of creating a lien in 
favor of the corporation for the debts of 
the stockholder, where the state statute 
is silent upon the subject, is by the in- 
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corporation in the certificate of stock it- 
self of a provision to this effect. Some- 
times this is done in conjunction with a 
lien-creating by-law, and sometimes by a 
mere clause in the certificate alone. Such 
provisions are generally held effective ; 
and we have in this number the report 
of a decision of the Supreme Court of 
Ohio which affords an actual illustration, 
demonstrating the efficacy of this method 
and the danger to any reckless lender 
of money upon the security of shares 
who ignores, so to speak, the handwrit- 
ing on the wall. 

The Produce Exchange Banking Com- 
pany, organized under the laws of Ohio, 
and the form of whose certificate is set 
out at page 666, inserted in its certificates 
of stock the following clause : 

“ Not transferable by any shareholder liable 
to this company as principal debtor or other- 
wise without the consent of the Board of Di= 
rectors.” 

One Lauer, to whom a certificate for 
twenty shares of the stock had been issued, 
applied to a savings and loan company for 
a loan of $5,000, offering to put up his cer- 
tificate as security. Blind to the import 
of the above quoted lien-clause, so preg- 
nant with meaning, and looking only to 
the cash value of the certificate of twenty 
shares, the loan was readily granted and 
the stock certificate handed over. The 
loan company had the documentary, physi- 
cal evidence of value ; what more did it 
require? Its skilled and expert officer, 
whose duty it was to pass upon and au- 
thorize such loans, doubtless possessed 
the most accurate knowledge of the values 
of gilt-edged securities, and could com- 
pute, down tothe margin of a dollar, prob- 
ably, the exact market value of the offered 
stock. But, as the sequel showed, he did 
not know at all, and with all his financial 
acumen, he was woefully deficient in one 
branch of knowledge, equally essential to 
weighing the value of this particular se- 
curity, namely, the legal effect and mean- 
ing of the lien-clause on the face of the 
certificate. This was something entirely 


beyond his range of vision and only made 
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its appearance upon the horizon of his con- 
templation five years later, when, for the 
first time, the certificate was presented to 
the Produce Exchange Banking Company 
for transfer. Thereupon, to the aston- 
ishment and dismay of the holder, trans- 
fer was refused because, as was then 
learned, one year after the finely-engraved 
and valuable document had been handed 
over as security by the original holder to 
the loan company, the Produce Exchange 
Banking Company had, itself, without any 
such substantial pledge, but on the mere 
faith in the efficacy of its right of lien set 
out in the certificate, loaned the same man 
$2,500, which was yet unpaid. The in- 
evitable law suit between security holder 
and bank followed, and the question pre- 
sented to the State Supreme Court for de- 
cision was, which was the greater secur- 
ity, the stock certificate itself, or the 
right of lien set forth by the bank in the 
certificate when issued ? 

The decision is in favor of the bank. 
The court, in brief, holds that the 
bank had the right to reserve, by 
an express stipulation in its certifi- 
cate of stock, a valid lien upon the 
stock to secure the debts of the holder to 
it; and that such a lien could be asserted 
against a transferee who received the 
stock before, but did not present it for 
transfer on the stock book of the com- 
pany until after, the original holder be- 
came indebted to the corporation: In this 
case the point was urged against the val- 
idity of the lien, that the statute under 
which the bank was organized did not con- 
fer authority upon it to reserve a lien of 
this character. The court answers that 
no express statutory authority is neces- 
sary ; that the lien was created by force of 
a contract between the bank and the one 
to whom the stock was originally issued, 
the lien being reserved by the bank by 
express terms in the certificate, and the 
acceptance of the certificate by the one to 
whom issued containing such terms, being 
an acceptance of the conditions thereof and 
constituting a contract between the two. 

The lesson to be derived from cases of 
this character is obvious. 
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A COURSE OF STUDY 
OF THE 


NEGOTIABLE INSTRUMENTS LAW. 


ENACTED IN NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 


SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 


SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT OF COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law 
of the subject in all the above states—Commenced in June number, 


NOTE.—As enacted in New York, the Negotiable 
Instruments law is divided into nineteen articles as 
follows: 

1. GENERAL PROVISIONS (Sections 1—17) 

2. NEGOTIABLE INSTRUMENTS: Form and Interpre- 

tation (20—42) 

3. Consideration (s0—55) 

4 Negotiation (6o—80) 

s- Rights of holder (go—98) 

6. Liabilities of parties (110—119) 

7. Presentment for payment (130—148) 

8. Notice of dishonor (160—189) 

q Discharge (200—206) 

10, BILLS OF EXCHANGE (210—215) 

11. Acceptance (22c—230)) 

12. Presentment for acceptance (240—248) 

13. Protest (260—268) 

14. Acceptance for honor (280—290) 

15. Payment for honor (300—306) 

16. Bills in a set (310—315) 

17. PROMISSORY NOTES AND CHECKS (320—325) 
18 Notes given for patent rights (330—332) 

19. Laws repealed: When takes effect (340—341) 

The provisions of the law naturally fall under four 
general classifications. 

a. General Provisions. 

b. Negotiable Instruments in General. 

c. Bills of Exchange. 

da. Promissory Notes and Checks. 

The text of the law is the same in all the states(with 
some slight exceptions which will be noted) but the 
numbering of the sections, and in some states of the 
articles, is not uniform. There is, however, the same 
continuity of articles and text, except that in some 
instances “General Provisions’ follow, instead of 
precede, thie remainder of the act. By following this 
course of study with reference tothe New York act, 
asabove outlined, the reader in each state can apply 
the same to the law of his own state. 


NEGOTIABLE INSTRUMENTS IN 
GENERAL. 


ARTICLE Il, FORM AND INTERPRETA- 
Tion (Continued), 


We have seen that among the require- 
ments an instrument must possess to be 


negotiable, (sec. 20, subd. 3) it “must be 
payable on demand, or at a fixed or deter- 
minable future time.” 

‘this requirement, relating to the time 
of payment, makes two broad classifica- 
tions of instruments with reference to 
their maturity, namely, those payable in 
the present (on demand) and those pay- 
able at a future time. 

We have heretofore taken up in detail 
the section which defines with particular- 
ity what constitutes a determinable fu- 
ture time, and now approach the section 
which defines when an instrument is pay- 
able on demand. 


Section 26.—When Payable on demand. 

An instrument is payable on demand: 

1. Where it is expressed to be payable 
on demand, or at sight, or on presenta- 
tion; or 

2 In which no time for payment is ex- 
pressed. 

Where an instrument is issued, accepted 
or indorsed when overdue, it is, as re- 
gards the person so issuing, accepting or 
indorsing it, payable on demand. 


This section, defining demand paper, 
comprehends two classes of instruments 
having reference to their form of expres- 
sion (1) wherein the time of payment is 
expressed; and (2) wherein the time of 
payment ?s not expressed. Concerning the 
first named class, it is provided: 


1. An instrument is payable on demand 
where it is expressed to be payable on 





650 


demand, or at sight, or on presentation.” 


Here we see that whatever distinctions 
existed under the common law between 
instruments containing the different forms 
of expression above stated are abolished 
and they are all given the same, legal ef- 
fect, that of instruments payable on de- 
mand, Forexample, at common law in 
many of the states, an instrument payable 
“fat sight,” was entitled to three days 
grace in time of payment; while an in- 
strument payable ‘ton demand” or con— 
taining some other equivalent expression 
was payable without grace. As the Ne- 
gotiable Instruments Law abolishes days 
of grace in all cases, there is no reason 
for preserving this distinction.* 

The above subdivision, 1, refers to in- 
struments made payable “on demand,” or 
“at sight,” or “on presentation,” in express 
terms,which are all declared to be instru- 
ments payable on demand. But in addi- 
tion, as everybody knows, there are to be 
found in the world of commerce, bills and 
notes which contain other, though equiv- 
alent, forms of expression. For example, 
promissory notes are sometimes executed 
payable “on call,” or “when called for,” and 
certificates of deposit are generally worded 
as payable “on return of this certificate 
properly indorsed” or “on presentation of 
this certificate,” etc, 

The question naturally arises, how are 
such instruments to be classed? The 
answer is that all the variety of instru- 
ments so payable must also be ranked as 
payable on demand They are so regard- 
ed at common law, and by consulting sec. 
29 of the act, we find that it expressly 
provides that “the instrument need not 
follow the language of this act, but any 
terms are sufficient which clearly indicate 
an intention to conform to the require- 
ments hereof.” 

*Ion Noth Carolina, however, the existing laws as to 

ace have been retained; and in Massach setts and 


hode Island, special provisions retain grace on sight 
-drafts. 
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Many important questions arise con- 
nected with the various forms of instru- 
ments payable on demand, especially with 
reference to theirmaturity. The act pro- 
vides (section 131) that “where the instru- 
ment is payable on demand, presentment 
must be made within a reasonable time 
after its issue, except that in the case ofa 
bill of exchange, presentment for payment 
will be sufficient if made within a reason- 
able time after the last negotiation there- 
of.”” When we reach that section it will 
then be appropriate to consider all these 
questions, including what is a reasonable 
time to present a demand note in order to 
hold indorsers? How has the Negotiable 
Instruments Law changed certain stat- 
utes which fixed a specified period after 
which demand notes were deemed over- 
due? When does the Statute of Limita- 
tions begin to run as against a demand 
note? Whether, and in what cases, if at 
all, certificates of deposit construed by 
the act to be payable on demand, are pay- 
able without a previous demand, and 
when the Statute of Limitations begins to 
run on such certificates? 

Taking up subdivision 2, providing that 
“An instrument is payable on demand in 
which no time for payment is expressed,” 
this simply perpetuates the rule which 
prevailed at common law. A bank check 
is a familiar illustration of such an instru- 
ment. 

It is also provided by the above section 
defining when an instrument is payable 
on demand that, “where an instrument is 
issued, accepted or indorsed, when over- 
due, it is as regards the person so issuing, 
accepting or indorsing it, payable on de- 
mand.” 

Of course, when a negotiable instru- 
ment becomes overdue, it can no longer 
be transferred so as to deprive the maker 
of any defense which he might have 
against the original holder. But the pa- 
per can still be transferred so that the 















transferee will take the legal title; and 
with respect to the time of its second ma- 
turity, if we may use that term, it is placed 
by the section we are considering, in the 
category of an instrument payable on de- 
mand as regards the person who issues, 
accepts or indorses it when overdue. To 
hold an indorser of an overdue instrument, 
it must be presented within the reason- 
able time required for the presentment of 
demand paper, and notice of its dishonor 
given as in other cases of instruments 
payable on demand. If this is not done, 
the indorser will be discharged. 

We come now to section 27 defining 
when an instrument is “payable to order.” 
It will be remembered that section 20, 
which stated all the requirements to which 
an instrument must conform to be nego- 
tiable provided in its fourth sub-division 
that it “must be payable to order or to 
bearer.” The words “order” or “bearer’’ 
are what are known as words of negotia- 
bility, and if an instrument fails to con- 
tain words of this character it is not ne- 
gotiable. For example, A might owe B 
$100 and execute his promise to pay B 
that amount, thus: 

“One month after date I promise to pay 
B $100.” 

Now this might be a good and enforce- 
able contract by B against A, but it would 
not be a negotiable instrument fitted to 
circulate from hand to hand for a limited 
time in place of money so as to bind A to 
anyone else than B, In order that A's 
written promise to pay money shall have 
a negotiable character, he must, when exe- 
cuting the instrument, expressly provide 
words of negotiability therein. In some 
states, it is true, a promise to pay money, 
without words of negotiability, has been 
made negotiable by special provision of 
statute ; but this is not the rule of the law 
merchant, nor of the Negotiable Instru- 
ments act, under which such words are es- 
sential, and the maker of an instrument 
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promising to pay, but omitting words of 
negotiability, cannot have this attribute 
forced upon his paper without his authority 
or consent. Unless he dedicates the instru- 
ment to commerce by making it payable 
to bearer or to order, it is merely his writ- 
ten contract, nothing more, 

Under the law merchant, it was not es- 
sential that the instrument should be in 
terms payable “to order” or to “bearer.” 
Any other equivalent expressions demon- 
strating the intention to make it negoti- 
able were deemed of equal force and yalid- 
ity. . Instruments payable to a certain per- 
son “or assigns,” or to “A or holder,” have 
been held negotiable. As said by a Penn- 
sylvania court: “ ‘Order’ or ‘bearer’ are 
convenient and expressive, but clearly not 
the only words which will communicate 
the quality of negotiability. Words in a 
bill from which it can be inferred that the 
person making it, or any other party to it, 
intended it to be negotiable, will give it a 
transferable quality against that person, 
The concession therefore may be made 
that if the makers of this note, having 
omitted the usual words to express nego- 
tiability, had said ‘this note is and shall be 
negotiable’ it would have been negotiable.” 

The important question now arises, 
when the Negotiable Instruments Law 
positively enacts that, to be negotiable, 
the instrument “must be payable to order 
or to bearer,” is it the intention of the lawto 
require these precise words as an essential 
to negotiability, or will equivalent expres- 
sions, demonstrating the maker’s inten- 
tion to make the instrument negotiable, 
be sufficient? In view of the express pro- 
vision of section 29 of the act that “the 
instrument need not follow the language 
of this act, but any terms are sufficient 
which clearly indicate anintention to con- 
form to the requirements hereof,” it 
would seem that equivalent expressions 
would be sufficient; yet a mistaken judg- 
ment upon this point might have far- 
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reaching consequences, and should not be 
formed without the most careful consid- 
eration. 

Section 27, which we are now to con- 
sider, defines when the instrument is pay- 
able to order, sets out to whose order it 
may be made payable, and what will be a 
sufficient naming of the payee. It is as 
follows: 


Sec. 27..—When Payable to Order. The 
instrument is payable to oi der where it is 
drawn payable to the order of a specified 
person or to him or his order. It may be 
drawn payable to the order of 

1. A payee who is not maker, drawer or 
drawee; or 

2. The drawer or maker; or 

3. The drawee; or 

4- Two or more payees jointly; or 

5. One or some of several payees; or 

6. The holder of an office for the time 
being.. 

Where the instrument is payable to or- 
der the payee must be named or other- 
wise indicated therein with reasonable 
certainty. 


The first thing to be noted Is that the 
instrument is payable to order “where it is 
drawn payable to the order of a specified 
person or to him or his order.” It is a 
mere matter of choice which of these 
forms of expression, “A or order,” or ‘‘or- 
der of A,” is used; both have the same 
legal effect. 

The section then proceeds to enumer- 
ate six different classes of persons to whom 
the instrument may be drawn payable to 
the order of: 

1. To a payee who is not maker, drawer 
or drawee. This, of course, covers the 
majority of cases. 

2. The draweror maker. Thisprovides 
for the case where the drawer of a bill, or 
the maker of a note, makes the same pay- 
able to the order of himself. The nego- 
tiability of instruments so drawn is thus 
expressly affirmed; but in the case of a 
note so drawn, this provision must be 
read in connection with section 320 which 
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provides;that “where a note is drawn to 
the maker’s own order, it is not complete 
until indorsed by him.” Under the for- 
mer statute of New York, indorsement of 
the maker_in such a case was not neces- 
sary. 

3. The Drawee. This covers the case 
where A drawsa bill upon Band makes the 
money payable by B tothe order of himself. 

4. Totwo or more payees jointly. This 
is the case where an instrument is payable 
to the “order of A and B” or to the “order 
of A, B and C.” 

5. To one or some of several pay- 
ees. This provision makes negotiable 
an instrument payable to alternative pay- 
ees, and provides a uniform rule to govern 
such cases. The decisions under the law 
merchant have been conflicting on this 
subject. In some cases it has been held 
that a note payable in the alternative is 
not negotiable. In an English case the 
court said: “If a note is made payable toone 
or other of two persons, it is payable to 
either of them only. on the contingency 
of its not having been paid to the 
other,” and such a note was de- 
clared not a _ negotiable instrument. 
And in an Illinois case, where a 
note was made payable to F or O the 
court said it was uncertain to which 
one it was payable and for this reason 
was not negotiable. This view has been 
taken by the courts in Massachusetts, 
New York, Illinois and New Hampshire; 
but in the two first named states the 
doctrine of non-negotiability is now sup- 
planted by the rule of the Negotiable In- 
struments law. Other courts have, how- 
ever, taken the view that a note payable 
ein the alternative is payable to either one 
of the payees and is negotiable. The rule 
now provided by the Negotiable Instru- 
ments law makes such instruments nego- 
tiable in all states where the law has been 
enacted, 

6. To the holder of an office for the time 
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being. This provision declares the nego- 
tiability of instruments drawn payable, for 
example, as follows : To the order of the 
“treasurer of the X corporation or his 
successor in office.” 

Section 27 concludes with the following 
provision concerning what is a sufficient 
naming of the payee of an instrument: 
“The payee must be named or otherwise in- 

‘ dicated therein with reasonable certainty.” 

Generally, of course, the payee is desig- 
nated by name. But this is not always 
necessary. If his identity can be ascer- 


tained with reasonable certainty, it is suf- 
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ficient. The following illustrations are 
afforded by the decided cases under the 
law merchant of sufficient designation of 
a-payee: Payable to “the administrators 
of the estate of A;” or to “the trustees 
acting under the will of A;” or to the 
“heirs of A,” though A were then alive; 
or to the order of the person who shall 
thereafter indorse it. In all such cases 
it has been held that the payee was ascer- 
tainable. 

In the next number we will take up sec- 
tion 28, which defines when an instrument 
is payable to bearer. 


THE USE AND ABUSE OF LOCAL CHECKS. 


Address delivered before the Chicago Credit Men’s Association, Wednesday evening, October 25. 
1899, by Frank E, Brown of the First National Bank of Chicago. 


Mr. Chairman and Members of the Credit 

Men’s Association : 

GENTLEMEN : I am not an essayist nor 
am Ione of those fortunate persons who 
have the speaker's ability. If, however, 
you will bear with my incapacity, I will do 
what I can to define my position as a bank 
officer and as an economic student, regard- 
ing the use and abuse of what are called 
out-of-town items or local checks. 

There has been a great deal of friction 
evoked by the use of the local check. 
This friction arises, not from any doubt 
as to the value of the check itself, but it is 
an incident of the controversy as to which 
party shall bear the cost of handling. This 
contention is not unnatural, but is a neces- 
sary preliminary to proper adjustment. It 
is acontention which is still an “open ques- 
tion,” but which must soon be settled. The 
time is ripe and urgent. 

There is an almost universal hostility 
manifest against the use of the country 
check by city merchants and banks. It 
seems to me that this hostility is unphilo- 
sophicai and that ittwill waste itself in futile 
effort, for this check has come ‘to stay. 


Men do not appear to be guided by the 
many positive lessonsof the past, but seem 
rather to gain knowledge only through 
personal experience—a method which is 
comparatively slow and generally danger- 
ous. Therefore, the local check is looked 
upon by you and your banks as a nuisance ; 
and so it is under our improper handling 
and to our distorted vision. It does not ap- 
pear to us.what it really is—one of the 
greatest labor saving machines of modern 
times if rightly used by the endorsers— 
rightly used, Irepeat. The trolley car is 
a great labor saving machine under con- 
ditions of proper use, but it is dangerous 
to stand on its tracks. Both you, gentle- 
men, and the banks are too much inclined 
to stand in the way of this many, many 
times greater machine—the local check. 
From the day when the loom was born 
and Arkwright’s factory was burned by the 
weavers of Lancashire, all the way down 
the years to the recent advent of the type- 
setting machine, every logical sequence in 
industrial advancement has been labeled 
dangerous innovation, and has been warred 
against as a vicious thing. Sooner or later 
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the time comes when that which was be- 
lieved to be a curse is truly recognized asa 
blessing. The pity of it is that it takes us 
so long to recognize the truth. Before we 
can properly assimilate any radical change 
in the universal methods, we have strikes, 
lockouts, bloodshed in the industrial world; 
in the commercial world, bitterness, ag- 
gressiveness, deceit, despair and suicide. 
The great trusts, so-called, are to-day 
driving the small dealers to desperation. 
This is only because we do not and cannot 
adapt ourselves rapidly enough to the 
inevitable changing conditions. 

The trusts, the local check, are the 
natural results of evolution. They are not 
forced upon us from without—they have 
grown up from withinand from natural, le- 
gitimate causes. We may make of them 
either a blessing or a curse—it depends 
upon whether they are used or misused. 
You may hinder these machines a little ; 
you may hamper them to some extent, but 
you cannot drive them out of existence. 
I touch upon the trust only to make an an- 
alogy and to help illustrate my subject. I 
believe the local check has come to stay 
until it has run its natural course. There 
was a time when ‘‘A,” who was a shoe- 
maker, was compelled when he wanted a 
hat to go to “B,” who was a hatter, and 
see if he could not trade a pair of shoes to 
“B” for a hat. Perhaps “B” did not need 
a pair of shoes or that they could not 
agree upon values, and so “A” hunted 
up “C” and may be “D.” This was a 
vast waste of time. To-day’s business 
could not be done in that manner. From 
that time of barter to the use of money 
as an equivalent, down to the present 
time of credit instruments, the evolution 
of business has constantly been along the 
lines of economy in the method and form 
of debt paying. 

As but about 4 per cent. of the business 
of this country is now done in money, it 
seems not extravagant to predict, that the 
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day will sometime come when but 1 per 
cent. or perhaps even less of business wilk 
be transacted in this medium. : 

In this evolution, the local check has 
played and wiil continue to play a large 
part. — 

The question is, Who shall bear the ex- 
pense of its handling ? 

It seems to me beyond question that 
that burden should fall upon the maker, 
for it is the maker who enjoys the whole 
benefit from its use. It saves him express 
charges on a money shipment. It is handy 
on his own desk, and it gives him a larger 
average balance at his bank during pro- 
cess of collection, or gives him time to 
make his balance good, which it may not 
be and doubtless often is not at the time 
of writing the check. Higgling on charges. 
for collection on these items between Chi- 
cago banks and their depositors is dis- 
agreeably constant. Is it proper for the 
banks to make a charge? If it is not, 
charges should cease. If it is, then you 
gentlemen of the commercial world, should 
no more refuse their right to make a fair 
charge than you would refuse to pay for 
barrels, boxes, burlaps and cartage and all 
other miscellaneous sundries necessary to 
you for the conduct of your business. 

It seems to me that bankers are, after 
all, largely clerks, book-keepers, cashiers, 
etc., for the commercial community, and 
it seems to me that in so far as they occupy 
that position they should be closely allied 
to you: that nothing should cloud the 
friendliness, the helpfulness and the close 
interests of both. There should be nothing 
like war between you. You and they 
are more inter-dependent than any other 
branches of business; there is a mutual 
interest and safety in the success of both. 
You cannot afford from the most selfish 
standpoint to permit your bank to cut its 
profits for the sake of holding your busi- 
ness until its profits approach dangerously 
near the vanishing point. . 
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There is an iron law of profits as well as 
of wages.. Any bank, which for the sake 
of holding or increasing its volume of 
business, is willing to cut its profits again 
and again, is a danger to the whole com- 
munity. Just as the lowest wages paid, 
tend'to drag down all wages, the wages 
paid to you'and to me, so such a bank ex- 
erts an immediate, active, pernicious in- 
fluence against right methods and fair 
profits of all other banks in its own city. 
If a bank takes all your country checks at 
par without restriction as to their size and 
number, do you never think that the money 
it is compelled to pay its country corre- 
spondents for collection charges may 
sooner or later come out of your own 
pockets? A bank cannot continue in- 


definitely on a policy of concession in 
charges, for each yielding on its part to 
improper demand leaves it less able to 
withstand still further encroachments. No 
business can survive without compensation 


and profit. You cannot continue to get 
something for nothing from any business 
source. You will. not find that source in- 
exhaustible. 

You have all had talks with your bank- 
ers doubtless on this subject. The whole 
matter has been thrashed out between you 
and them many times and it is doubtful if 
many fresh arguments .can be found on 
either side. My aim is rather to break 
down this antagonism ot argument. I 
hope for a better feeling and understand- 
ing of the independence of the bank and 
its depositors. 

Though your policy is to buy your 
goods in the cheapest and sell them in 
the dearest market, both of these markets 
are being constantly restricted by the 
keenest competition and by the growing 
displacement of the middle-man by the 
large combinations. The struggle for 
existence on your part has led you to 
make concessions to .your customers 
which have eliminated many items doubt- 
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less that were once a source of profit to 
you. I, of course, am not familiar 
enough with your business to enumerate 
them. I remember, however, that when 
I left school I began my business life by 
shipping goods from 1867 to 1869 for a 
wholesale grocery house in this city. I 
remember that we charged a profit on 
boxes and barrels, and that the various 
shipments loaded upon any truck paid a 
cartage that netted a small profit over 
the teamster’s charge. I am told that such 
practice is now obsolete—but it was fair, 
and should be the custom to-day. You 
know better than any one else in how 
many ways and to what extent and to 
what particularly good customers you 
have granted special privileges until the 
special privilege has become a ruinous 
custom. You find in consequence that 
exchange charges are irksome and you 
try to unload that expense on your bank- 
ers. This is unjust. This is done by you 
for the purpose of individual self-preser- 
vation. It seems to me that you would 
not need to do these things if you were 
united. You are members of this asso- 
tion, it is true, and no doubt the pur- 
pose expressed in your title “Credit 
Men,” is satisfied, but you might do 
more for the community than you pro- 
pose. To-night we are friends; to-mor- 
row you are at war with us. It is in- 
consistent and I believe it is unnecessary. 

The local check on country banks is 
not necessarily an evil. It is unquestion- 
ably of great service to the maker, and 
if properly handled should be of no ex- 
pense to the indorsers. I am a believer 
in the country check Iam abeliever in 
every form of credit based upon tangible 
assets. About 96 per cent. of the busi- 
ness of the United States is done in 
some shape or form of credit, checks, 
drafts, etc. 

I am opposed to the withdrawal of any 
part of them. As much opposed as to the 
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substitution of any more cumbersome or 
expensive medium of payment. The re- 
tirement of the local check would be re- 
actionary. 

I am not in sympathy with the circular 
letter and schedule of charges issued by 
the New York City banks this summer, 
not only because those charges are badly 
balanced, but further because the circu- 
lar was not issued from the proper source. 
I do not see why the banks should as- 
sume a labor, a duty, which to me is 
plainly one that should fall on the merch- 
ants and manufacturers. 

It seems to me that you, gentlemen, are 
the proper parties in this city to issue 
a uniform letter to your country custom- 
ers, taking a reasonable but positive 
stand in this matter. Not making arbi- 
trary rates, but declaring your intention 
of debiting back to your customers all 
charges met at your bank for collection, 
bearing in mind that banks have a right 
to expect not only a reimbursement of 
actual outlay on these items, but in ad- 
dition some small profit besides. I sug- 
gest this in spite of the fact that I know 
of agreements in the past that have been 
made only to be broken. 

I just want to touch upon another phase 
of the discussion from the bank’s stand- 
point. We have customers who come to 
my desk honestly self-convinced that 
their average balance with us entitles 
them to freedom from all such charges, 
no matter in what amount. In compara- 
tively rare cases this contention has some 
show of justice, but a large balance at 


bank is often one of figures only and not’ 


of tact. For even if it be true that 
figures do aot lie, still they not infre- 
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quently lead to untrue conclusions, 

We have accounts which average a daily 
balance each, say of $10,000, and which 
each deposit daily perhaps $3,o0co in 
checks and drafts on other towns and 
cities. Now it takes on an average about 
four days to collect each one of those 
checks or drafts. That is to say, while 
‘the account shows a $10,000 average bal- 
ance, we are endeavoring to collect for 
that customer about $12,000 in paper 
credits. The $10,000 balance under this 
line of reasoning has disappeared, as it 
would have done in figures as well as in 
tact, if the bank had taken the items for 
collection instead of for credit. It cannot 
be fairly urged that there is a “credit 
balance” compensation in such a case, 
even if the bank were at no direct loss in 
handling the items. 

Encourage the county check and charge 
back to the remitter the charge your 
bank should and I hope will make to you. 
If you, gentlemen, will send a circular to 
your country customers inviting, not re- 
pelling the local check, announcing that 
if used, the bank charge will be debited 
the account, you will do a wise thing just 
at this time—a time when Chicago banks 
do not make the excessive charges an- 
nounced by the New York banks and when 
those heavy charges are still fresh in 
mind. 

You cannot destroy the country check. 
You cannot in the long run, you should 
not even restrict it. It is practically a 
part of the circulating medium. It ap- 
proaches near to being money. Let us 
seize upon the benefits and let us avoid 
the injuries which lie in its use. 

I thank you for your attention. 
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Fhe Law of Gommercial Paper in Kansas. 


A Review of the Decisions of the Kansas Courts, and Statutory Enactments, upon Bills, Notes, 
Checks and Kindred Subjects. 


Article IIT. 
Negotiation and Transfer. 


In two previous articles we have set 
forth the statute governing negotiable 
paper and illustrated various forms of ne- 
gotiable and non-negotiable instruments, 
and the principles underlying the form 
and requisites to negotiability of paper in 
the State of Kansas. We will now take 


up the subject of negotiation of the: 


paper. 

Section 1 of the Kansas statute, we have 
seen,provides that instruments for the pay- 
ment of any sum or sums of money certain, 
and made payable to any person or order, 
or to any person or bearer, shall be negoti- 
able by indorsement thereon if payable to 
order, and by delivery if payable to bear- 
er. The courts have been appealed to in 
anumber of cases to decide disputed ques- 
tions growing out of the indorsement and 
transfer of negotiable paper, the most im- 
portant of which it will be useful to re- 
view. 

RIGHTS OF BONA FIDE HOLDER BEFORE 

MATURITY, 


One who acquires a negotiable instru- 
ment for value, before maturity, without 
notice, is of course protected in his rights 
to enforce the same free from equities or 
defenses between the original parties. 
Furthermore, he is not obliged to affirm- 
atively prove that the paper has been so 
acquired. The presumption of iaw to this 
effect is in favor of anyone in possession 
of a negotiable instrument, without in- 
dorsement when it is in its nature trans- 
ferable by delivery, or which is properly 
indorsed when payable to order, and the 


burden of proof rests with the party who 
seeks to defeat payment, to establish that 
this presumption is not justified. This 
point was settled by the Supreme Court 
of Kansas in the case of Bank v. Emmitt, 
52 Kan. 602. A bank was in possession 
of a negotiable note, properly indorsed by 
the payee to it, and the maker sought to 
escape payment on the ground of usury. 
The court said: “Being in possession of 
the note properly indorsed, it will be pre- 
sumed that the bank owned and acquired 
the note in good faith and for value, in 
the usual course of business, before ma- 
turity, and the burden rested upon the 
defendant to show that the bank was not 
an innocent holder for value, without no- 
tice, and that it did not purchase the note 
in the usual course of business, for value, 
without notice.” The maker, being un- 
able to prove this affirmatively, had to 
pay the note. 


“ORDER” NOTE TRANSFERRED BY 
DELIVERY. 


Whenever a negotiable promissory note 
is made payable to order, it must be trans- 
ferred by indorsement in order to give the 
transferee full rights as a bona fide hold- 
er, Mere delivery will not suffice to give 
him the desired protection. This is doubt- 
less generally understood, but that mis- 
takes are sometimes made in this particu- 
lar is emphasized by the decision in Calvin 
v. Sterritt, 41 Kan. 215, where a note pay- 
able to “order” was transferred by deliv- 
ery without indorsement. The Court said: 
“It is the settled law of this state that 
when negotiable promissory notes payable 
to ‘order’ are transferred before maturity 
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by delivery merely, and not by indorse- 
ment, the assignee obtains merely an 
equitable interest in the notes, not the le- 
gal title thereto, and he must be prepared 
to meet all equitable defenses that may be 
set up against the notes in the event he 
brings suit to enforce their payment.” 


INDORSEMENT BEFORE MATURITY. 


Sometimes an instrument is transferred 
by indorsement so close to the period of 
its maturity that it gives rise to a dispute 
as to whether the transfer has been made 
before maturity so as to give the trans- 
feree the protection accorded by law to a 
bona fide holder. This point was consid- 
ered in Bank v. Paper Mfg. Co. 58 Kan. 
209, in which it was pointed out that the 
Kansas statute recognizes that a note is 
transferred before maturity where it is 
transferred at any time before the expira- 
tion of the last day of payment. In that 
case an action was brought upon a prom- 
issory note, payable at a bank, just after 
the close of banking hours. The court 
held the action was prematurely brought, 
because the note was not yet due. The 
court said that the note might have been 
indorsed and transferred, as before matur- 
ity and free from equities, after the hour 
in which the plaintiff brought his action. 


WHAT IS SUFFICIENT VALUE ? 


Sometimes the right of a holder of a 
negotiable instrument to enforce same free 
from equities is attacked on the ground 
that he is not a purchaser for value. An 
interesting case of this kind is to be 
found in 43 Kan. Rep. at page 197, 
Dreilling v. First Nat. Bank of Battle 
Creek. In this case the bank sought to 
recover upon a negotiable promissory 
note. The makers defended on the 
ground of failure of consideration and 
asserted that the bank was not a holder 
for value. It appeared that the bank 
had discounted the note for the 
payee and placed the amount to his 
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credit on deposit account, he already 
having a deposit there, and that subse- 
quently the account was checked out by 
the depositor. It was held that simply 
discounting a note and placing the amount 
thereof’ on the indorser’s account with- 
out parting with any value for it, is not 
enough to constitute the bank a bona 
fide purchaser of the note. But where, 
before notice of any infirmity in the 
paper, the bank pays out the amount of 
the deposit on checks of its depositor, 
the fact of thus paying out the amount 
makes it a bona fide purchaser. 

This is a point of law which deserves 
the consideration.of Kansas bankers. The 
transaction of discounting a note for the 
indorser and placing the proceeds to his 
credit in general account, does not give 
the bank the status of a bena fide pur- 
chaser until the deposit is checked out; 
if before that time the maker of the note 
should notify the bank that the considera- 
tion had failed, it would, inferentially, de- 
prive it of the right to thereafter enforce 
the note free from equities; hence any 
subsequent payment away of the proceeds 
upon checks of the depositor would be in 
the face of non-recourse against the maker 
upon the note. 


NEGOTIATION IN VIOLATION OF CONDITIONS, 


Cases sometimes arise when instruments 
are executed to be used to raise money, 
provided certain conditions arranged be- 
tween the original parties are first com- 
plied with, and then, being entrusted to 
one of the parties, are negotiated in viola- 
tion of the original understanding. The 
rights of innocent purchasers to enforce 
paper of this character are important to 
be known, and questions as to such rights 
have been considered in several cases be- 
fore the Kansas courts. 

In Bank vs. Dakin, 54 Kan. 656, the 
payee of a negotiable note indorsed the 
same in blank before it was due and en- 
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trusted it to another upon the condition 
and with the direction that the proceeds 
of the note, when negotiated, should be 
applied to a designated use.. The one to 
whom it was intrusted, in violation of the 
instruction and condition, transferred the 
note to another as security for a debt. 
This other took it in due course of busi- 
ness, without notice of the condition or 
instructions under which it was held, and 
in good faith. The Court holds that he 
is entitled to the position of a bona fide 
purchaser for value and to protection 
against equities, off-sets and other de- 
fenses which might have been available 
between antecedent. parties. 

In another case of this kind, Carter v. 
Moulton, 51 Kan. 9, several persons signed 
a promissory note as joint makers and en- 
trusted the same to one of their number, 
who was in fact the principal, and known 
to be so by the payee. The note was de- 
livered to the payee in violation of a 
secret understanding between the princi- 
pal and other makers by which a certain 
act was to be done before such delivery. 
The payee, however, having given value 
for the note without notice of any such 
understanding, is held entitled to recover it 
from the makers. 


PARTY SIGNING ON BACK BEFORE PAYEE, 


It often happens that the maker of a 
note, desiring to obtain money thereon 
from one to whom he makes it payable, is 
required to obtain an additional signature 
to give the note greater credit; and the 
usual method in which this is done is of 
the additional signer to indorse the note 
on the back before delivery to the payee. 
The question thereupon arises, what is 
the character of liability, assumed by the 
party who writes his name across the back 
of the note before such delivery? Is it 
the contingent liability of an indorser, or 
the absolute liability of a maker? 

This question was settled in Kansas at 
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a very early date. In Firman v. Blood, 2 
Kan. 497, the Court declared that the lia- 
bility incurred by the irregular indorse- 
ment of a promissory note, that is, the 
writing of his name bya stranger to the 
note across the back thereof, is prima facie 
that of a guarantor, and this rule has 
since been adhered to. 

In Fullerton v. Hill, 43 Kan. 558, it is 
said that the liability, being prima facie 
that of. guarantor instead of that of 
commercial indorser, parol testimony may 
be given to show the irregular signer’s 
exact relation to the other parties to the 
note and the exact liability assumed by 
him when he put his name thereon. 


IRREGULAR SIGNER AFTER PAYEE. 

Sometimes it is the payee, and not the 
maker, who desires to negotiate the note 
on the credit of an additional signer and 
procures another person to indorse it after 
his own indorsement, before selling the 
note. In such a case it has been held 
that the irregular signer after the payee, 
is to be deemed, prima facie at least, an 
ordinary indorser of the note and as such 
entitled to all the privileges of such an in- 
dorser, including demand and notice, as 
well as subject to all the obligatious and 
burdens of that relation. (Cornett v 
Hafer, 43 Kan. 60). 


VERBAL WAIVERS BY INDORSERS. 


The liability of an indorser, it is wel 
known, is contingent upon due demand of 
payment at maturity of the paper and suf- 
ficient notice of dishonor in case of de- 


fault. But sometimes indorsers make 
statements to the holder whichare deemed 
by the courts as waiving their rights in 
this regard. Thus, in Markland v. Mc- 
Daniel, 51 Kan. 350, where indorsers of a 
negotiable promissory note told the holder 
before maturity not to do anything with 
the note, and that they would pay it, it 
was held unnecessary in order to charge 
them as such indorsers, that formal de- 
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mand of payment be made upon the maker 
and notice given to the indorsers of his 
failure to pay, but demand and notice will 
be deemed waived. 

So in Glaze v. Ferguson, 48 Kan. 157, it 
was held that a jury was authorized to in- 
fer from the fact that indorsers of a nego- 
tiable promissory note informed the indor- 
see at the time of thetransfer of the note to 
the indorsee that they had extended the 
time of payment by agreement with the 
makers, and requested the indorsee not to 
present it for payment for 30 days, the in- 
dorsee consenting thereto, that the indor- 
sers had waived demand, protest and no- 
tice of non-payment of the note. 


LIABILITY OF INDORSER. 


The facts of the following case (Stude- 
baker v. Ryan, 46 Kan, 274) are instruct- 
ive: 

Studebaker sued Ryan upon promissory 
notes made by one Burwell, payable to 
Ryan,indorsed by Ryan and held by Stude- 
baker. Ryan made the defense that he 
was only indorser and that he was relieved 
from al! liability on the notes for the reason 
that no proper demand of payment was 
ever made, and no notice of non-payment 
was ever given to him. Studebaker ad- 
mitted these facts, but claimed they were 
immaterial because of a special agreement 
between Studebaker ahd Ryan which pro- 
vided that Studebaker should furnish 
Ryan a load of wagons, to be sold by Ryan 
on commission, and Ryan might take pro- 
missory notes therefor in payment, at not 
to exceed six months time, with 1o per 
cent. interest; that all the notes should be 
taken upon blanks furnished by Stude- 
baker and that Ryan “will indorse them, 
waiving protest, notice of protest and non- 
payment, and should any of said notesnot 
be paid at maturity, I (Ryan) agree to pay 
them within 30 days thereafter.” It ap- 
peared, however, that the notes in contro- 
versy were not taken upon blanks fur- 
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nished by Studebaker, nor for wagons, nor 
for any property in which Studebaker had 
an interest, nor were they indorsed “waiv- 
ing protest, notice of protest and non- 
payment;” but they were taken for a span 
of horses belonging to Ryan and sold by 
him to Burwell, and indorsed merely with 
Ryan’s name, and transferred by such in- 
dorsement to Studebaker in final settle- 
ment of their affairs. 

Under such facts the court holds that 
Ryan, the indorser, was not liable on the 
notes because they were not made in pur- 
suance of the foregoing contract and be- 
cause no proper notice of the nonpayment 
was ever given Ryan. 


INDORSER AFTER MATURITY. 


It is not usual, of course, for parties to 
deal in negotiable paper after it is due; 
but transactions of this nature are some- 
times entered into. It has long been 
settled by the Kansas courts that where a 
note is indorsed after maturity, the one so 
indorsing it is an indorser, and not a joint 
maker; the making of such an indorse- 
ment after maturity is in effect the draw- 
ing of a new bill, payable on demand, and 
demand and notice of non-payment are 
essential to hold the indorser liable. (Lank 
vs. Harrison, 44 Kan. 594.) 


GUARANTY OF PAYEE. 


It frequently happens that in the nego- 
tiation and transfer of negotiable paper, 
the transferee 1s not satisfied with the or- 
dinary commercial indorsement which 
effects that purpose. He wants some- 
thing more substantial and less conting- 
ent, and the indorsement of guaranties on 
commercial paper nas, therefore, come 
into vogue. A recent illustration is afforded 
by the case of Kellogg v. Chemical Nat. 
Bank, 48 Kan. 43, representing a trans- 
action where a note, made payable to a 
Kansas bank, is transferred over to its city 
correspondent, the Chemical National 
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Bank, by the following form of indorse- 
ment: 


“For value received, we hereby - 
guaranty payment of within note 
at maturity, waiving demand, pro- 
test and notice of protest, 


“M. D, Ewrnc, Cashier.” 


In some states, such a form of indorse- 
ment would be held a mere guaranty, and 
not a commercial indorsement transferring 
the title to the note before maturity, free 
from equities. But the Supreme Court of 
Kansas thus construes it: “The indorse- 
ment to the Chemical National Bank was 
sufficient. It was placed on the back of 
the note, and while it was a guaranty of 
payment it was also an indorsement of the 
note. ‘Che guaranty itself would be wholly 
inoperative unless the note were trans- 
ferred bythe payee to a third party. Such 
indorsements are not at all uncommon.” 


NEGOTIABILITY OF BANK GUARANTY. 


In the case of the Commercial Bank v. 
Cheshire Provident Institution, 59 Kan. 
361, very recently decided, an important 
decision is made, the effect of which is 
that the banks of Kansas may place their 
guaranties on the negotiable paper of 
third parties, designed for purchase by 
Eastern investors, and be held responsible 
on such g.arantees to bona fide purchasers 
of such paper, notwithstanding the banks 
may seek to escape liability on the ground 
that lending their credit is something which 
they have no power to do. In that case,a 
negotiable promissory note was executed 
by one Daniel Dart payable to the order 
of the Topeka Investment and Loan Com- 
pany, and was by it indorsed before matur- 
ity to the Cheshire Provident Institution. 
At the time the note and mortgage secur- 
ing the same were executed, the Commer- 
cial Bank in writing, and, as alleged, for 
a valuable consideration, executed the 
following guaranty on the back of the note: 


“For value received, the Com- 
mercial Bank hereby guarantees 
prompt payment of the interest on 
the within obligation and the pay- 
ment of the principal at maturity. 

“Gero. T. GUERNSEY, Cashier. 

“L. U. Humpurey, President.” 


Being sued on the guaranty, the Com- 
mercial Bank alleged that, as a corpora- 
tion, it never had any interest in the note, 
never received any value for the execu- 
tion of the guaranty, and that the officers 
had no authority to execute it. Its coun- 
sel claimed on the argument, first, that the 
guarantee was not a negotiable guarantee 
because payable generally, and not to or- 
der or bearer; second, that the indorse- 
ment of the note did not assign the guar- 
anty ; third, that if it be conceded that 
the indorsement of the note operated as 
an assignment of it, all defenses against 
the first holder were available against the 
assignee, and, fourth, that the guaranty is 
void because the bank had no power to 
lend its credit in this manner. 

The Court considered the question at 
length. It said that the first point raised 
by counsel presented the most important 
question. The guaranty under considera- 
tion contained no words of negotiability, 
but it was indorsed upona negotiable instru- 
ment; and the court took the view that 
such a guaranty runs with the instrument 
to which it refers, partakes of its quality 
of negotiability and any person having 
the legal interest in the instrument takes 
in like manner the guaranty as an inci- 
dent. The court said: 

“A guaranty indorsed on a negotiable 
instrument is to be construed with the 
language of the instrument. The one 
under consideration in terms names no 
guarantee. The evident intent was to 
guarantee the payment to the legal holder 
of the note. We are unable to perceive 
any good grounds for the position, taken 
by some authorities, that the guaranty in- 
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ures to the benefit of the first holder of 
the paper only. The transfer of the paper 
by indorsement must certainly operate as, 
at least, an assignment of the guaranty. 
We think it does more and that the guar- 
anty passes by the indorsement of the in- 
strument as fully as the note itself. The 
Commercial Bank by its guaranty became 
a party toa negotiable instrument. It em- 
ployed no words limiting its liability and 
it must make good the terms of its promise 
to the legal holder of the paper. * * * 
We may, therefore, presume that a guar- 
anty was executed fora valuable conside- 
ration by the duly authorized officers of 
the bank and in due course of business. 
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The claim that a banking institution deal- 
ing in commercial paper is without author- 
ity to bind itself by a guaranty thereof, 
has nothing to commend it to especial 
favor. It is true that in this case the 
paper itself does not indicate that the 
Commercial Bank ever owned it. Never- 
theless, it may have received the proceeds 
and the guaranty may have been made 
strictly in the interests of the bank. At- 
tempts of corporations, organized solely 
for profit, to avoid their obligations 
solely on the ground that they are w/tra 
vires have never been received with marked 
favor by this court.” 
(Zo be continued.) 


THE EDUCATION OF BANKERS, 


From an Address delivered by Harvey J. Hollister, of Grand Rapids, Michigan, before the 
Michigan Political Science Association, 


The United States is not now, and may 
nevermore be, a debtor nation. For two 
centuries it has been our business to fur- 
nish foreigners with raw materials and 
food, for them to fabricate and return in 
manufactured forms. We are now chang- 
ing this ; our list of manufactures now ex- 
ported is already a long one, and each 
month of each succeeding year it is grow- 
ing longer and larger. We are daily reach- 
ing new states and regions. How to reach 
and command the markets of the world is 
no longer a dream, it is a matterof serious 
consideration. The extension of Ameri- 
can business is already occupying the 
thoughts of enterprising, far-seeing men 

For the conduct of this vast world of 
commerce and finance there will be needed 
men of adequate knowledge and training, 
and the schools will be called upon to pro- 
vide a new kind of education. At the 
American Bankers’ Convention, held in 
September last, it was particularly notice- 
able that there was a larger proportion of 


young men representing the banks of the 
country than ever before. The greater 
intensity of our modern modes of work, 
the heavier nervous demands which modern 
conditions require, make it imperative that 
younger shoulders should bear a larger 
part of the burdens and responsibilities 
incident to our business. The machinery 
of civilization has become so complex 
and its activities are in themselves so 
dangerous unless directed by trained 
heads, cool judgment, inflexible wills and 
capacity for sustained effort—which are 
synonyms of strengthin men, The very 
vastness of modern activities demands a 
strength our fathers knew not. The lead- 
ers in the finances of this great nation 
bear responsibilities that may well test the 
strength of the stoutest. I am glad to 
know that the young men succeeding 
to the more responsible positions are 
eager to learn whatever is worth learning; 
hey seem ready, also, to recognize the factt 
that it is impossible to touch business in 
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a large way without a certain amount of 
culture and technical education. This is 
very evident to the committee on educa- 
tion of the American Bankers’ Associa- 
tion, as that committee has recently re- 
ceived several petitions signed by a large 
number of the employees of a consid- 
erable number of the banks of the 
country, praying the American Bank- 
ers’ Association to provide an_ in- 
stitute of bankers similar to the one 
in very successful operation in England. 
At the suggestiou of the gentlemen who 
requested me to present this subject to 
you, I venture to suggest a list of those 
acquirements which seem to me most es- 
sential. I donot offer this list as entirely 
my own; I have been assisted in part by 
gentlemen whom I consider better quali- 
fied than myself, one of them a professor 
of political science in one of our Western 
universities, the other a gentleman largely 
interested in this direction, living in the 
East. Neither of the persons referred to 


is a banker by profession. In considering 


their suggestions I have wondered more 
than once at their knowledge of our needs. 
Among these suggestions I give the fol- 
lowing: The science of political economy; 
the science of the state and government; 
the elements of law; the scienceof money 
and banking; the science of credits; the 
history of commerce and industry; the 
science of public revenue; the history of 
banking and exchange; the National 
bank system; clearing houses. One of 
these gentlemen has laid out the work of 
the student as follows: 

First year—Political economy; elemen- 
tary instruction in the general principles 
governing sound currency and a good 
banking system. 

Second year—Two courses could be of- 
fered—one on history and principles of 
banking, which might in part be based on 
text books supplemented by such exercises 
as the experience of the instructor might 
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suggest; and another offered a more lim- 
ited number who should have time to make 
investigation of the financial history of 
the United States. 

Third year—A still more advanced 
class could be formed, whose members 
would themselves investigate legislative 
and statistical problems of banking and 
finance, under the direction of an instruct- 
or, and whose reports would serve at once 
as a means of mutual instruction for the 
class and as a basis for valuable informa- 
tion to the public. 

To these lines of work may be added: 
Laws governing corporations, insurance, 
bankruptcy, and contracts, and commer- 
cial paper, labor laws and financial inter- 
national law, and more especially private 
international law and various modern 
languages—these last seem to me of great 
importance. I am well aware, by a recent 
perusal of the course of instruction pur- 
sued in some of our larger universities, 
(including our own) that a number of the 
subjects mentioned already form noincon- 
siderable part of the instruction given, 
but I plead fora more comprehensive as 
well as technical line of study. In conclu- 
sion, may we not assume, as agreed to, 
these propositions: 

First—That there is already a need of a 
higher education for the men who are to 
conduct and direct the higher commercial 
and financial affairs of this great country. 

Second—That this need will expand 
rapidly in the near future. 

Third—That this education must be 
given in schools or classes, organized ac- 
cording to successful precedent. 

Where can this be done so well, or 
quickly, as in our great universities? Al- 
ready the University of Columbia has in- 
stituted, this present year, a chair—at the 
urgent suggestion and at the expense of 
the Chamber of Commerce of New York 
—that will give instruction along the 
lines deemed by that most influential 
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and able body of men the most essential 
in the fitting of the young men who are 
to succeed them. The curriculum of this 
course, comprises, fundamentally, courses 
in the principles governing business, com- 
bined with detailed courses in practice, 
and it is intended that many of these lat- 
ter courses, as well as some of the former, 
should be given by men having an inti- 
mate personal acquaintance with actual 
business life. It is my settled conviction 
that we may attribute the large share of 
failures in business, both in the line of our 
general industries, and more particularly 
in banking, to the lamentable fact that so 
many persons who enter upon a business 
career, are unfitted by lack of that mental 
discipline which education gives. There 
may be once in a generation a “David 
Harum,” and yet David’s natural gifts 
were not altogether of a quality to be cov- 
eted by the young men who will, I trust, 
live a more comprehensive life. We have 
the ever-present fact staring usin the face 
that men entirely unfit by training and ex- 
perience are entrusted with the handling 
of capital and credits. It is high time 
for the banker, the merchant, the insur- 
ance and the railroad men to have their 
special classes of science; it is to be ex- 
pected that they will be demanding them; 
if they don’t, the country will; ignorance 
and presumption (ever allied) in these 
places, have cost us untold millions. It is 
hardly necessary to go out of any consid- 
erable centre of business for examples of 
men who assume to run banks because they 
have made a little pile of money in the 
wheat pits, on the stoc!: exchange, or in 
real estate deals. One of the duties laid 
upon the American Bankers’ Association 
is to insist upon a practical educational 
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test. While it is true that many of our 
leading bankers and financiers have edu- 
cated themselves through their business 
career, and while a peculiar honor attaches 
to the self-educated man, yet the day of 
small things is passing away—indeed, has 
passed: 

The day ought to be near at hand 
when the college or university certificate 
should be the passport for the young men 
who choose a business career. I am not 
here to criticise any lack of interest on the 
part of the universities tn this matter; I 
know full well that those who have direct- 
ed them have only delayed action because 
of insufficient appropriations, or an empty 
treasury; no, I rather lay the responsibil- 
ity for this long delay upon the bankers 
themselves. Some fifteen years ago, in a 
paper presented at the annual convention 
of American bankers held at Saratoga, I 
made use of these words: “There are 
schools for every profession but our own; 
agriculture, medicine, the arts, mechanics, 
law and theology are provided, at great 
expense to the state and individual, with 
schools of a high order. Men and states 
vie with each other in the establishment of 
centres of practical knowledge covering 
many avocations, while the banker and his 
line of work are practically unrecognized. 
It should be possible in our universities for 
our young men to acquire the foundation 
principles that underlie practical business 
affairs and the science of banking. I be- 
lieve in the unity of the professions; they 
all spring from one source and are branch- 
es of the same tree; their fruit is the evi- 
dence of a higher civilization; in order 
that any, or all, of them should render the 
highest service to mankind they should be 
elevated by culture and education. 
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BANKING LAW, 


vas Department em races all the newly decided cases of importance to bankers, bank counsel, and bank 


directors. 


-publisbed herein will be furnished on application. 


The experiences they disclose are likewise worthy the careful attention and study of the mer- 
chant, the depositor, and the bank student seeking advancement. 


Further information regarding any cas 


LIEN ON BANK STOCK. 


OHIO BANK CORPORATION—PROVISION IN STOCK CERTIFICATE RESERVING LIEN FOR 
STOCKHOLDER’S INDEBTEDNESS—VALIDITY AS AGAINST TRANSFEREE OF STOCK, 


Stafford v. Produce Exchange Banking Co., Supreme Court of Ohio, October 31, 1899. 


A corporation organized to do the business of a savings and loan company may, by an express 
stipulation in the certificate of stock by it issued, reserve a valid lien upon the stock to secure the 
debts of the holder to it, and such lien may be asserted against a transferee who receives the stock 
before, but does not present it for transfer on the stock book of the company until after, the origin- 


al holder becomes indebted to the corporation. 


Plaintiff Stafford sought a decree to 
compel the Produce Exchange Banking 
Company to transfer to him certain of 
the shares of its capital stock whick had 
been issued by it to one M. Lauer, and 
by him assigned, the plaintiff now being 
the holder of the stock, 

The defendant bank refused to make 
the transfer because of the indebtedness 
of Lauer to it when the certificate was 
presented by the plaintiff and the trans- 
fer demanded. 

Defendant bank was organized in 
September 1889 for the purpose,as stated 
in the articles of incorporation, ‘‘of re- 
ceiving money and other property on 
deposit, and to loan and invest its cap- 
ital and money received on deposit by 
it, to do the business of a savings and 
loan company, and to do and perform 
all things connected with and incidental 
to the carrying out of the purpose of 
the company.” 

On February 10, 1890, defendant bank 
issued to Martin Lauer a certificate for 
twenty shares of its capital stock. (See 


(Syllabus by the court.) 


copy of certificate on following page.) 

On March 1, 1890, this certificate was 
pledged by Lauer to the Woodland Ave, 
Savings and Loan Company to secure 
an indebtedness of $5,000 and was af- 
terwards, on February 19, 1895, sold 
by the pledgee and the proceeds applied 
upon its loan , the certificate being pur- 
chased by plaintiff herein for and on be- 
half of the Woodland Company for 
which he now holds the same, 

On March 28, 1891, after the certificate 
was pledged, but before it was presented 
for transfer, Lauer became indebted to 
the defendant bank in the sum of $2,- 
500, which indebtedness remained un— 
paid, and at the time of its creation, the 
bank had no knowledge that the certi- 
cate had theretofore been pledged to the 
Woodland concern. 

Prior to the commencement of this 
action, plaintiff demanded of defendant 
bank a transfer of the twenty shares 
standing in the name of M. Lauer,which 
the bank refused, as above stated, be- 
cause of Lauer’s indebtedness to it. 
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The Circuit Court of Cuyahoga coun- 
ty gave judgment for the defendant bank 
which is now affirmed on appeal. The 
opinion of the Supreme Court of Ohio 
is as follows: 

SuHavuck, J. Counsel for plaintiff cite 
numerous cases which are said to dem- 
onstrate that he is entitled to recover a 
judgment upon the facts found. Many 
of them are cases in which the conclu- 


OK. . 
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lien; the latter forbade it, but without 
saving the right as to banks previously 
organized. This is distinctly pointed 
out as the ground of the decision in 
Conklin v. Bank, 45 N. Y. 655. Of 
course the lien cannot be reserved by 
the corporation if it is forbidden by the 
statute from which it derives its exist- 
ence. 

In numerous others of the cases cited 
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sions were reached from a consideration 

statutory provisions forbidding the 
ssuing corporation to reserve a lien 
upon its stock to secure the debts of the 
holders. It seems to be sufficient to say 
that this is true of all the cases which 
relate to the attempted assertion of a 
lien upon their stock by national banks, 
organized under the currency acts of 
1863 and 1864, even though notice of the 
lien was expressed on the face of the cer- 
tificate. The former act permitted such 


the courts have held that a corporation 
issuing certificates of stock which do 
not show upon their face that a lien has 
been reserved to secure the debts of the 
holder, will not be permitted to assert 
such lien, even though it be provided 
for in a by-law, if the transferee of the 
stock has no knowledge of the by law. 
Such a case 1s Des Moines Nat. Bank 
v. Warren County Bank, 97 Iowa, 204, 
where the court approves its previous 
holding in Bank v, Haney , 87 Iowa, 101, 
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that a by-law of the corporation pro- 
viding for a lien in its favor on the stock 
to secure the holder’s debt and the res- 
ervation of the same lien by stipulation 
recited in the certificate of stock, con- 
stitute a contract between the corpora- 
tion and the holder, and that this lien 
is superior to that of an attaching cred- 
itor of the holder, 

The cases cited by counsel for plaintiff 
contain much authority for the proposi- 
tion that the transferee of stock will not 
be required to submit to the assertion of 
a latent equity with respect to it, and 
that the equity to which he must submit 
is a lien either created by the statute 
under which the corporation is formed, of 
whose provisions all are required to take 
notice, or by a contract between the 
corporation and the holder whose terms 
are brought to the notice of the trans- 
feree. But in the present case the lien 


asserted was reserved by the issuing cor- 


poration by the express terms of the 
certificate issued to the holder. His 
acceptance of the certificate containing 
the reservation of a lien upon the stock 
to secure the payment of his debts, was 
an acceptance of that condition, and the 
lien existed by force ot a contract. 

That a valid lien may be so created, 
and that it may be asserted against the 
transferee of the certificate containing 
notice of the lien reserved, is held in 
Vansands v. Bank, 26 Conn. 144; Jen- 
nings v. Bank, 79 Cal. 323 and in Bank 
v. Haney, supra. That the principles of 
the law of contracts are applicable to 
transactions of this character has not, 
within our observation, been denied by 
any court since the decision of Morgan 
v. Bank, 8 Serg, & R. 73. With respect 
to Pilot v. Johnson, 33 La. Ann. 1286, 
cited for the plaintiff, it may be said 
that there is no such statement of the 
facts as will disclose the precise point 
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decided—that the conclusion depended 
upon provisions of the Civil Code and 
that the court felt constrained to follow 
former decisions whose correctness is 
more than doubted. 

Counsel for the plaintiff inquire for 
the statutory authority to the issuing 
corporation to reserve a lien of this 
character. But since the right to enter 
into contracts is general, and denied 
only when prohibited by statute, or 
some consideration of public policy rec- 
ognized by the courts, it would be more 
helpful perhaps to inquire for the statu- 
tory provision or the consideration of 
public policy by which this contract is 
forbidden. It is quite true that with 
respect to the franchises which Corpora- 
tions exercise, and in their dealings with 
the public, the statute is to be regarded 
as the source of their authority. But it 
would be difficult to maintain the pro- 
position that in their transactions with 
their stockholders, or in the transactions 
of stockholders among themselves, gen- 
eral rules do not apply if consistent with 
the statute. 

But the defendant was formed, as its 
articles of incorporation show, to do the 
business of a savings and loan company, 
An answer to the question of counsel 
may be found in section 3799 of the Re- 
vised Statutes: ‘‘The board of directors 
may prescribe * * * the mode of 
transacting, managing and conducting 
the affairs and business of the corpora- 
tion” The power exercised by the de- 
fendant to make this contract was clearly 
within this provision, and the statute 
nowhere defines a particular mode for 
the exercise of the power conferred. 

Counsel for the plaintiff say that, be- 
cause the defendant made its loan to 
Lauer after he had pledged the stock,it 
was its duty to protect itself by asking 
for the stock. This is but another mode 
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of denying the efficacy of the stipulation 
in the certificate, for if that stipulation 
were absent, the defendant might have 
protected itself in the mode suggested. 

If we should impute to certificates of 
stock all the attributes of negotiable in- 
struments, it would not avail the plain- 
tiff, for the holder is always bound by 
the terms of the instrument which he re- 
ceives. By the transfer made, the plain- 
tiff became the equitable owner of the 
stock, It was clearly within his power 
to acquire the legal title by presenting 
the certificate for transfer on the stock 
books of the defendant, at a time when 
Lauer was not indebted toit. This right 
he did not choose to exercise. He vol- 
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First National Bank of Corunna, Mich. v. 
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untarily remained in the position of the 
holder of an equitable title and amen- 
able to the rule that he must submit 
to the assertion of an adverse equity 
which is either superior in character, or 
equal in character and prior in time. He 
cannot be permitted to exact from the 
defendant a degree of care for his inter- 
ests which he did not himself choose to 
exercise. 

Whether we consider the principles in- 
volved in the case or the adjudications 
with respect to them, it seemsclear that 
the judgment of the circuit court is ap- 
propriate to the facts which it found. 


Judgment affirmed. 


TO RE-DISCOUNT. 


Michigan City [N. D.] Bank, Supreme Court 


of North Dakota, October 20, 1899. 


The First National Bank of Cor- 
unna, Michigan, sued the City Bank to 
recover the amount due upon certain 
promissory notes, which it alleged it 
purchased from said bank in due course 
of business and for value. It was con- 
ceded that the notes were forgeries as to 
the makers. 

The defendant bank denied that it 
sold, indorsed or guaranteed the pay- 
ment of the notes. It appeared that all 
of the transactions were between the 
plaintiff and the cashier of defendant and 
the liability of defendant bank depended 
upon whether it was bound by the acts 
of its cashier in indorsing and transfer- 
ring the notes. Defendant bank was 
organized under chapter 23 of the laws 
of 1890, providing for the organization 
and government of the state banks of 
North Dakota. 


The court holds: 


1. The cashier of a state bank organ- 
ized under chap. 23 of the laws of t8go, 
has no authority to borrow money, un- 
less such authority is specially given by 
the board of directors. 


2. One who seeks to charge a banking 
corporation organized under said act, 
upon a loan made by one of its officers, 
must show that such officer had express 
authority from the directors to make 
the loan, or that it was ratified by 
them. 


3. Under the facts of the present case 
the transaction was a loan; and inasmuch 
as it does not appear that the cashier 
was authorized to make such loan by the 
directors of the defendant bank, or that 
his acts were ratified by them, defendant 
is not liable therefor. 
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BANK CHECKS IN ILLINOIS. 


CHECK DRAWN ON ILLINOIS BANK—FAILURE OF DRAWER AND APPROPRIATION BY BANK OF DEPOSIT 
BEFORE PRESENTMENT—CHECKHOLDER’S RIGHT TO SUBROGATION TO COLLATERAL SECURI- 
TIES OF DRAWER HELD BY DRAWEE BANK, 


Wyman v. Fort Dearborn Nat. Bank et al, Supreme Court of Illinois, October 16, 1899. 


A Helena (Montana) bank had on deposit with a Chicago bank $20,000, and also $30,000 of 
collateral securities, to secure its demand certificate of deposit for $25,000. The Helena bank gave 
its check for $10,000, payable to one Wyman; but, between the time of delivering the check and 
its presentation for payment, the drawer bank was placed in the hands of a receiver, and the Chi- 
cago bank appropriated the $20,000 deposit towards payment of the Helena bank's indebtedness 
on the $25,000 certificate. 

Held: The checkholder having an equitable interest in the deposit which had been lawfully 
appropriated by the Chicago bank, was entitled, as against the receiver of the Helena bank, to be 
subrogated to the extent of the check, with interest thereon from the time it was presented, tothe 
fund to be derived from the collection or sale of the collateral securities held by the Chicago 


bank after its own claim thereto was satisfied. 


Appeal from appellate court, First 
district. 

Bill by Walter Wyman against the Ft. 
Dearborn National Bank and others. 
From a decree of the Superior Court of 
Cook county, in favor of complainants, 
defendants sued out a writ of error to 
the appellate court, where the decree 
was reversed. 80 Ill. App. 150. Plain- 
tiff appealed, Reversed. 

On September 1, 1896, the First Na- 
tional Bank of Helena, Mont., drew its 
check upon the Ft. Dearborn National 
Bank of Chicago, for $10,000 in favor of 
the appellant. Atthe time this check was 
given, Ft. Dearborn Bank had in its pos 
session, on deposit to the credit of the 
First National Bank of Helena, $20,- 
523.67. The Ft. Dearborn National 
Bank at the same time held a certificate 
of deposit of date May 1s, 1895, from 
the First National Bank of Helena, in 
the sum of $25,000, which latter was se- 
cured by collateral for the face amount 
of $30,000 of notes taken by the First 
National Bank of Helena and indorsed 
to the Ft. Dearborn National Bank. 


The Helena Bank was indebted to the 
Ft. Dearborn National Bank,on account, . 
$649.89. 

On the 4th day of September, 1896, 
the Helena bank was placed in the 
hands of a receiver, and on the same 
day the Ft. Dearborn National Bank 
transferred the account on deposit with 
it to the amount of $20,523.67 to itself, 
and credited its certificate of deposit 
with that amount, debiting the Helena 
bank with the same sum, and leaving a 
balance due the Ft. Dearborn bank of 
$2,321.39, with interest thereon, 

On the sth day of September the 
check drawn in favor of appellant was 
presenced for payment to the Ft. Dear- 
born National Bank, which was refused. 
On the 2ist day of January,1897,the ap- 
pellant filed in the Superior court of 
Cook county his bill, making the Ft. 
Dearborn National Bank and the re- 
ceiver of the Helena bank defendants, 
and sought to marshal assets. To this 
bill of complaint a demurrer was inter- 
posed and overruled. Subsequently the 
defendants to the bill filed an answer, 
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and the cause was submitted upon bill 
and answer, and a decree was entered 
in accordance with the prayer of the 
bill, to reverse which the defendants 
sued out a writ of error to the appellate 
court for the first district, where the 
decree was reversed, and the cause 
remanded, with directions to dismiss 
the bill, whereupon the appellee in the 
appellate court prosecuted this appeal. 

Peckham, Brown & Packard for appel- 
lant. 

Puituips, J. (after stating the facts). 
It is insisted by the appellant that by 
the execution and delivery of its check 
for $10,000 against the deposit account 
of the Ft. Dearborn National Bank the 
First National Bank of Helena assigned 
and transferred to the appellant, from 
that deposit account, an amount suf-— 
ficient to pay the check on Sep- 
tember 1, 1896, the time at which it 
was drawn; and as sustaining this 
contention appellant cites National 
Bank of America v. Indiana Banking 
Co, tq Ill., 483; Abt v. Bank, 159 IIl. 
467, and Gage Hotel Co. v. Union Nat. 
Bank, 171 Ill. 531. 

The principle is clearly established by 
the foregoing and other authorities in 
this state that the check of a depositor 
upon his banker, delivered to another 
for value, transfers to that other the 
title to so much of the deposit as the 
check calls for, and the banker becomes 
the holder of the money for the use of 
the holder of the check, and is bound to 
account to him for the amount thereof, 
provided the party drawing the check 
has funds to that amount on deposit, 
subject to his check, at the time the 
same is presented. Munn v. Burch, 25 
Ill. 21. The check operates as an abso- 
lute assignment of the fund on which it 
is drawn from the time it is delivered, as 
between the drawer and payee, and the 
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bank is bound as soon as the check is 
presented, and whatever sum standsup- 
on the books to the credit of the deposi- 
tor at the time of such presentation 
is absolutely assigned to the holder of 
the check, Bickford v. Bank, 42 III, 238; 
Brown v. Leckie, 43 Ill. 497; Fourth 
Nat. Bank v. City Nat. Bank, 68 Ill. 398; 
Union Nat. Bank v. Oceana Co. Bank, 
8o Ill. 212; Bank v. Jones, 137 Ill. 634; 
Niblack v. Bank, 169 Ill. 517. And the 
relation existing between the drawer, tha 
check holder, and the banker becomes 
such, when there are sufficient funds on 
deposit to meet the check at the time of 
presentation, that, because such funds 
were appropriated at the time of the 
drawing of the check, the contract to 
be implied between the depositor, the 
banker, and the check holder is that the 
check holder, whoever he may be, may 
have his action, and recover against the 
bank the amount, pro tanto, of the 
check. Gage Hotel Co. v. Union Nat. 
Bank, supra. In the latter case it was 
said (page 536, 171 Ill.): ‘‘If the funds 
are in the bank when the check is drawn, 


the drawing is an appropriation, as 


between the drawer and 
of the sum of money named in 
the check, which is to lie i the 
bank until called for by a presentation 
of the check. It is true that in such a 
case there is no privity between the bank 
and the checkholder until presentment, 
and that priority in drawing a check 
does not give priority of right to the 
fund as against the banker, but that 
such priority of right is determined by 
the order of presentation.” 

It was held in Niblack v. Bank, supra 
(page 521, 169 IIl.): ‘‘It is also the law, 
where a bank holds a demand note, ora 
note past due, it has the right to charge 
such obligation up against the maker's 
deposit account, and if it does so, before 


the payee, 


10 
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a check drawn by the depesitor is pre- 
sented for payment, it will be entitled to 
hold the deposit against any check after- 
wards presented.” In this case, on the 
4th of September—at least one day be- 
fore the presentment of the check for 
payment—the Chicago bank transferred 
the account, and by proper entries on 
its books credited the Helena bank with 
all the money held by it to the credit of 
the latter bank, which credit was made 
on a certificate of deposit, which was, in 
effect, ademand note. Huntv. Divine, 
37 lll. 137; Tripp v. Curtenius, 36 Mich. 
494. Appropriating the deposit fund in 
good faith, in pursuance of strict legal 
rights, for the purpose of protecting its 
Own interests, and without notice of the 
appropriation of the money by drawing 
the check in favor of appellant, was not 
a wrongful act, but one authorized by 
law, and absolutely transferred the legal 
and equitable right to the fund so de- 
posited in the Fort Dearborn National 
Bank, the check not having been pre- 
sented to it, nor it having any notice of 
the same until the day after the transfer 
of the account. 

Under the recognized rule in this state 
there was between the Helena bank 
and the payee of the check, an absolute 
assignment of $10,000 then on deposit 
with the Fort Dearborn National Bank, 
and no right existed in the Helena bank 
to change that deposit in any way, or 
to so draw against it as to prevent the 
assignment pro tanto from being carried 
out. Itis clear that the holder of the 
check had an interest in the fund so as- 
signed, while it is equally clear that un- 
til the bank had notice it could pay sub- 
sequently drawn checks or credit the 
amount of the deposit on any overdue 
paper of itsown. The equitable inter- 
est of the checkholder, however, re- 
mained the same. 
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It is a principle controlling the mar- 
shaling of securities that where one 
creditor can resort totwo funds, and an- 
other to one of them only, the former 
must seek satisfaction out of that fund 
which the latter cannot touch. In Pom. 
Eq. Jur. $1414, it is said: “If, therefore, 
the prior creditor resorts to the doubly— 
charged fund, the subsequent creditor 
will be substituted, as far as possible, to 
his rights. These rules must be taken with 
the modifications and exceptions that 
in their application the paramount in- 
cumbrancer shall not be be delayedor n- 
convenienced in the collection of his 
debt * * that the rights of third 
parties shall not be prejudiced, and that 
the parties themselves are creditors of 
the same debtor.””’ Numerous authori- 
ties are there cited as sustaining these 
propositions, 

The principle of marshaling securities 
has been frequently applied to cases 
where there is an equitable interest or 
lien on collateral securities. In Cole- 
brooke on Collateral Securities it is said 
(section 98): ‘‘ By this rule, a creditor 
having a lien upon two funds for the 
payment of his debt, and a subsequent 
creditor a lien upon one only of such 
funds, the former is required to exhaust 
his remedy against the fund which is es- 
pecially for his security before resorting 
to that in which the subsequent creditor 
is interested. The rule, however, is 
never enforced in cases where it would 
cause an injury or damage to the credi- 
tor holding such liens upon separate 
funds, or would work injustice to other 
parties. The rule was applied where a 
merchant had forwarded his note to a 
broker for sale, and the proceeds, less 
commissions, remitted, The _ broker 
fraudulently pledged the note, with 
other collaterals, to a bank, to secure a 
loan to himself, of which the merchant 
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received nothing. The merchant learn- 
ing of the misappropriation, gave notice 
to the bank, and claimed to be subro- 
gated to any surplus arising from other 
securities held by it after the payment of 
the loan. Subsequently, and before the 
maturity of the loan, the note fell due, 
and was paid without suit. Upon realiz- 
ing the other securities, the bank held a 
surplus in its hands. The merchant 
was entitled to be paid from such sur- 
plus, his voluntary payment not affect- 
ing his right of recovery.” 

This principle is sustained by Farwell 
v. Bank, 90 N. Y. 483. In that case the 
merchant had an equitable interest in 
collaterals which, with his note, were 
put up to secure the loan to the broker 
by reason of the broker’s misappropria- 
tion of the note, and it is not, equitably, 
a stronger case for the marshalling of 
assets than where, as in this case, the 
bank had as security for its certificate 
of deposit and for its account due, notes 
aggregating about $3>,000 and a depos- 
it of over $20,000. Here, $10,000 of 
the amount deposited having been equi- 
tably assigned to the complainant, by 
reason of its appropriation by the bank 
before receiving notice of the drawing 
of the check the complainant was de- 
prived of all interest in the deposit, and 
the Helena bank, or its receiver (who 
could have no greater interest than the 
bank itself), received the benefit of the 
application of the deposit by the Fort 
Dearborn National Bank on its certificate 
of deposit, and the complainant as 
holder of the check, had such an inter- 
est in the sum deposited that he should 
be subrogated, as against the Helena 
bank or its receiver, to the notes held 
by the Fort Dearborn National Bank 
after the payment of the residue due 
the latter bank; and this principle of 
suhrogation is applicable because, by 
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reason of the appropriation of the 
fund by the bank with which the deposit 
was made to the payment of a debt for 
which it held two distinct characters of 
securities, one of those securities is, to 
an extent, sufficient to pay the complain- 
ant, released from liability so far as the 
Ft. Dearborn National Bank was con- 
cerned, and the latter bank had lawfully 
used $10,000 of a deposit theretofore 
assigned to the complainants by the He- 
lena bank, 2 Beach, Mod. E. Jur. § 
784; 1 Story, Eq. Jur, $$ 635, 636. 

It isa maxim of equity that “equity 
regards and treats that as done which in 
good conscience ought to be done,” and 
in writing of this maxim, Mr. Pomeroy, 
in his work on Equity Jurisprudence 
(section 365), says: ‘‘The principle in- 
volves the notion of an equitable obli- 
gation existing from some cause; of a 
present relation of equitable right and 
duty subsisting between two parties; a 
right held by one party, from whatever 
cause arising, that the other should do 
some act, and the corresponding duty— 
the ‘ought’—resting upon the latter todo 
such act. Equity does not regard and 
treat as done what might be done or what 
could be done, but only what ought tobe 
done. Nor does the principle operate in 
favor of every person, no matter‘ what 
may be his situation and relations, but 
only in favor of him who holds the equit- 
able right to have the act performed, as 
against the one upon whom the duty of 
such performance has devolved.” A 
court of equity, acting upon this funda- 
mental principle, may go beneath the 
appearance of things, and deal with the 
real facts, where the interest is a purely 
equitable one, recognized by courts 
of equity alone. When, therefore, a 
prior incumbrancer of two funds, by his 
election of remedies, deprives a junior 
incumbrancer, who has a lien upon one 
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of the funds only, from reaching the 
particular fund on which he has a lien, 
the junior incumbrancer, to the extent 
of his lien, should be substituted to the 
lien of the paramount incumbrancer up- 
on the other fund bound, as against the 
debtor and all claiming under him by 
lien or title subsequent in time. Gibson 
v. Seagrim, 20 Beav. 614; James v. 
Hubbard, 1 Paige, 228; Clowes v. Dick- 
enson, 5 Johns. Ch. 235. 

Under a bill for marshalling securities, 
relief may be had in that character of 
case. The Ft. Dearborn National Bank 
had a right to apply the depusit in pay- 
ment of the indebtedness pro tanto to 
the extent of the deposit, and deprive 
the check holder of any part of that de- 
posit as a fund assigned to him; but he 
had such an equitable interest in that 
fund, by reason of its assignment by the 
check, that he is entitled to be subro- 
gated to the extent of his check, with 
interest thereon from the time it was 
presented, to the fund to be derived 
from the collection or sale of the collate- 
ral securities held by the Ft. Dearborn 
National Bank as security on its cer- 
tificate of deposit and bank account, 
after the residue is paid to it. 

The superior court erred in decreeing 
that the Ft. Dearborn National Bank 
should deliver to the receiver of the 
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First National Bank of Helena the col- 
lateral notes, but did not err in decreeing 
that from the proceeds of the same there 
should first be paid to the Ft. Dearborn 
National Bank the amount, including 
interest, due it, and to pay to Wyman 
the amount due on said check and inter- 
est, and to retain the balance as part of 
the assets of the First National Bank 
of Helena. Nor was there error in the 
decree of the superior court in direct- 
ing, if there was not enough to pay 
Wyman in full, the amount unpaid 
should be allowed as a claim against 
said First National Bank of Helena, to 
be paid in due course of administration 
ot its assets, and that the receiver pay 
the costs. It was error in the appellate 
court for the First district to reverse 
the entire decree of the superior court, 
and remand the cause with directions to 
dismiss the bill. So far as the superior 
court decreed that the Ft. Dearborn 
National Bank deliver to the receiver of 
the First National Bank of Helena the 
collateral notes, its decree is reversed, 
but in all other respects the decree of 
said court is affirmed. For the error of 
the appellate court for the First district 
in reversing the entire case, and re- 
manding with directions to dismiss the 
bill, its decree is reversed, and the cause 
is remanded. Reversed and remanded. 


SET OFF OF DEPOSIT AGAINST NOTE. 


Coiton & Schott, Receivers, v. the Dover Perpetual Building and Loan Association, Court 
of Appeals of Maryland, November 24, 1899. 


In this case the South Baltimore Bank 
went into the hands of a receiver on 
February 24, 1898, holding the note of 
the defendant Association for $1,000, 
which matured on March 2, 1898, and 
having to the credit of the maker a de- 


posit of $357.25 at the time of the re- 


ceivership. The defendant tendered to 
the receiver $642.75 in payment of the 
note, contending that the deposit bal- 
ance of $357.25 should be applied as a 
set-off in discharge of the remainder, 
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The receiver refused the tender, claim- 
ing that as the note was not due at the 
time the bank failed, he was entitled to 
collect its full amount from the maker, 
and that the latter was only entitled to 
its proportionate share of dividends, 
with the other creditors, for its claim 
upon the deposit. 

The question therefore to be deter- 
mined, was whether the depositor was 
entitled to set off the amount of its de- 
posit with the bank at the time of its 
failure against the balance due on the 
note under the circumstances stated, 
Several other like cases depended upon 
the determination of the present case. 

The court holds in favor of the depos- 
itor’s right of set off of the deposit to- 
wards payment of its unmatured note. It 
says: 

‘It would sometimes work great in- 
justice to customers of banks if they 
should be required to pay in full their 
indebtedness to the bank and only re- 
ceive a dividend on their deposits. A 
customer might from time to time make 
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deposits in-bank with a view to meet his 
note held by it, and it would manifestly 
be a great hardship if, under those cir- 
cumstances, he could not apply his depos- 
it towards the payment of the note, be- 
cause the bank had failed and a receiver 
had been appointed. A court of equity 
would certainly not permit such unjust 
results in the distribution of funds be- 
fore it, if such facts were proven, and 
although in this case there is no evidence 
that the deposit was made with special 
reference to the maturity of the note, 
yet as it became due a few days after 
the receiver was appointed, it might 
well be inferred that the appellee had 
that fact in view in making the deposits. 
If the bank had not failed it could have 
applied the deposit of the appellee to- 
wards the payment of the note, 3 Ency. 


ot Law (2d Ed ) 828 and 835; Miller v. 
Farmers and Mechanics’ Bank, 30 Md. 
392; and it would be unreasonable to 
permit a receiver of an insolvent bank 
to collect the note in full without allow- 
ing the set-off, particularly as the bank 
had a lien on the deposits.” 


VOID NOTE TO FOREIGN CORPORATION. 


NOTE EXECUTED IN TENNESSEE TO OHIO CORPORATION, VOID, 


BECAUSE OF 


PAYEE’S NON-COMPLIANCE WITH TENNESSEE FOREIGN CORPORATION 
LAW-—-INNOCENT PURCHASER NOT PROTECTED. 


First Nat. Bank of Massillon, Ohio, v. Coughron, Court of Chancery Appeals of Tenn.; affirmed by Supreme 
Court of Tennessee, October 18, 1899. 


An Ohio manufacturing bank sold, in Tennessee, an agricultural machine, taking from the 


purchaser a promissory note, executed and payable in Tennessee, 


tion transferred to a bank in Ohio for value. 


This note the Ohio corpora- 


In a suit by the Ohio bank upon the note against the maker in Tennessee, it is held 


that the Ohio corporation not having complied with the Tennessee law prescribing terms on which 
foreign corporations may do business in the state, the transaction of sale was illegal and the note 
void and unenforceable, not only in the hands of the original payee,but in the hands of an innocent 
holder for value, as well. 

Action on a note by the First National 
Bank of Massillon, against J. H. Cough- 
ton. Decree for defendant. Complain- 
ant appeals, Affirmed. 


Barton, J. This is a suit to collect 
a note for $105.40 executed by the de- 
fendant to the Massillon Engine & 
Thresher Company, of Massillon, Ohio, 
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and by that company indorsed and de- 
livered to the complainant. 

The note was dated and addressed, 
Athens, Tenn., July 1, 1896, and was 
payable on or before the first of Octo- 
ber, 1897, at The First National Bank 
in Athens. The note also showed 
on its face that it was given in 
part consideration for an agricultural 
machine known as the ‘‘Russell Separa- 
tor,” and that the title in the separator 
was retained in the Massillon Engine & 
Thresher Co.until the note should be paid. 

The defense is that neither the com- 
plainant nor the Massillon Engine & 
Thresher Co. had complied with the 
Statutes of the state, regulating the 
manner in which foreign corporations 
may do business in this state. The 
chancellor held the defense valid, and 
dismissed the complainant’s bill, from 
which decree the complainant appealed. 

There is an agreed statement of facts 


which, as condensed, is as follows: Both 
the complainant and the Massillon En- 
gine & Thresher Company, to whom the 
note was made and which assigned it to 
the complainant, are foreign corpora- 
tions having their situs and doing busi- 


ness at Massillon, Ohio. Neither of 
these corporations have complied with 
the provisions of the acts of 1877 and 
1891, prescribing terms on which for- 
eign corporations may do business in 
this state. The note sued on was 
executed at the time ot its date at 
Athens, Tenn., as shown on the face of 
the note, as a part payment for the sep- 
arator. At that date the note was 
turned over by the defendant to one 
Massillon, an agent and employe of one 
Dunn, who was the general agent lo- 
cated at Chattanooga, of the Massillon 
Engine & Thresher Company, which, as 
stated, was at that time a corporation 
having its headquarters and situs and 
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manufacturing plant at Massillon in 
Ohio. The machine for which the note 
was given was manufactured in Ohio at 
Massillon, where the company manufac- 
tures all of its machinery, and was 
shipped to its agent at its southern 
branch house at Chattanooga, Tenn., 
and the same was on hand at the branch 
house at the time the negotiations be- 
tween Dunn, the local or Chattanooga 
agent, and the defendant, were begun 
and completed, resulting in the sale 
and purchase of the Separator and in the 
execution of the note, 

The defendant at the time was a resi- 
dent living then in McMinn Co., Tenn, 
The negotiations were brought toa fine 
ish in McMinn Co. at or about the time 
of the execution and delivery of the 
note. The note was assigned, trans- 
ferred and delivered by the engine com- 
pany at Massillon, Ohio, on May 8, 1897, 
in the regular course of business, for 
full value and without any notice to 
the complainant of any equities or 
defenses existing against said note. No 
other defense is made to the note. 

On behalf of the defendant it is in- 
sisted that upon this state of facts, the 
complainant is not entitled to recover. 
It is said that the note sued on was an 
illegal and void note; that the transac- 
tion out of which it grew, and a part of 
which it was, was illegal and in violation 
of the statute of the state and that being 
so, it conferred no right of action upon 
the Engine & Thresher Co.; that in con- 
templation of law, such a company had 
no existence in the State of Tennessee, 
where the note was given at the time of 
its execution, and that said note is void 
and uncollectible even in the hands of 
an innocent purchaser for value without 
notice, 

The complainant of course maintains 
to the contrary. 
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Such is the question presented. It is 
not seriously insisted on behalf of the 
complainant that the original transaction 
was not in violation of the statute, be. 
cause the Engine & Thresher Co, had 
not complied with the state laws regu- 
lating foreign corporations and it did 
have an office, store and general agency 
at Chattanooga, where the machinery 
in question was when sold and deliv: 
ered. But it is earnestly insisted that 
complainant,being an innocent purchaser 
is entitled to collect the note, and that 
the defense made is not valid. The 
question presented appears to have been 
expressly settled in the case of Snoddy 
v. Bank, 88 Tenn. 573. Judge Snod- 
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grass in delivering the opinion in that 
case said: ‘‘The only question in the 
case is whether an innocent holder of a 
note founded on a gaming considera- 
tion can recover of the maker.” It was 
held that he could not. Judge Snod- 
grass said: “By the great weight of au- 
thority, notes given in consideration of 
a contract against morals, public policy 
and public statutes are void in any 
hands.” Citing 2 Am. and Eng. Enc. 
Law, page 368 and note. See also Ste- 
venson v, Ewing, 87 Tenn. 46. It re- 
sults that the decree of the chancellor 
must be affirmed with costs, and a de- 
cree will be so entered. 
All concur, 


SUNDAY DISCOUNT. 


NOTE DISCOUNTED AND CHECK THEREFOR DRAWN AND DELIVERED ON SUNDAY— 
COLLECTION OF CHECK ON WEEK DAY RATIFIES AND VALIDATES TRANSACTION. 


Cook et al v. Forker, Supreme Court of Pennsylvania, Nov. 6, 1899. 


Plaintiffs discounted for defendant, on Sunday, the notes of one W., indorsed by defendant, 
giving defendant their check the same day, but dated a day ahead, which defendant indorsed on 
such Sunday, and which was paid to the defendant’s indorsees the following Wednesday. 

Held: 1. While plaintiffs could not recover of defendant on the notes, they could recover 
the money advanced, as, although the transaction had its inception on Sunday, it was not fully 


carried out or ratified until the payment of the check, which was 


the transaction legal and binding. 


on a legal day, and this made 


2. Defendant could not escape liability on the theory that he was acting as agent for others, 
3. The transaction was not usurious, because the rate of discount was 10 per cent. 
4. Allegation and proof that notice of protest was not received, is not sufficient to discharge 


an indorser ; it must be shown that none was sent. 


Appeal from court of Common Pleas, 


Clarion Co. Action by Rebecca Ann 
Cook and others against J. B. Forker. 
Judgment for defendant. 
peal, Reversed. 

J. T. Maffett for appellants. Harry 
R. Wilson and Cadmus Z. Gordon for 
appellee. 

MITCHELL, J. The original statement 
on the promissory notes having been 
amended, the only form of the action 


Plaintiffs ap- 


with which we are concerned is for 
money had and received. Certain notes 
of one Weston were discounted by 
plaintiffs on Sunday, and a check for 
the proceeds given by plaintiffs to the 
defendant on the same day, but dated 
as of the day following. The defendant 
indorsed the check on the Sunday it 
was given, but the money was drawn on 
it by the indorsees on the following 
Wednesday. This is the money had and 
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received, which is the cause of action 
declared upon in the amended statement. 
The court properly held that there 
could be no recovery on the notes, but 
the action for the money stands on dif- 
ferent grounds. As to it, the contract 
was not complete or executed on Sun- 
day. Its object on the part of the de- 
fendant was to obtain the money on the 
discounted notes before their maturity 
and it was not carried out until the 
money was obtained. The check in the 
meantime was merely a part of the in- 
complete Sunday agreement, and as 
such either party could have refused to 
go further with it. But when the holder 
presented it, and the plaintiff paid it, 
both parties ratified and reaffirmed the 
transaction with all its consequences. 
This was done on a legal day and made 
a legal and binding loan of the money. 
The weight of the authorities is to 
this effect. Dan. Neg. Imst., sec. 69; 
Adams v. Gay, 19 Vt., 358. Contracts 
made on Sunday are not void in the sense 
that they do not admit of ratification, 
though, so long as they are executory, 


the law will refuse to enforce them. 


Chestnut v. Harbough, 78 Pa,, St, 
473. And acts of ratification will make 
them new contracts, which parties will 
be bound to perform, Uhler v. Apple- 
gate, 26 Pa., St. 140, It was accord~ 
ingly held in the latter case that an 
agreement made on Sunday to extend 
the time of payment of a note, in con- 
sideration of the anticipation of part of 
the amount, became binding by the 
agreed pre-payment on a legal day, 
Chief Justice Lewis saying: “It is not 
the intention of the law that its regard 
for the Sabbath day shall be made the 
means of perpetrating a fraud.” So, in 
Whitmire v. Montgomery, 165 Pa. St. 
253, a note made and delivered on Sun- 
day was held to be ratified and made 
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good by subsequent payment of interest 
on it. 

The other grounds of defense set out 
in the affidavits are equally insufficient. 
Defendant avers that the notes were 
not discounted for him and that he re- 
ceived no part of the proceeds of the 
check, But the check was drawn to 
his order and indorsed by him. Pay- 
ment to his order was payment to him. 
If he had drawn the money himself, 
and sent it to his principals, he could 
not have denied the receipt of the 
money; and what he did was the same 
in substance and effect. The fact that 
he was acting as agent for other parties 
and was so known by the plaintiff is 
not inconsistent with his assumption of 
individual liability. His indorsement 
of the notes and the check imported 
such liability, which could not be con- 
tradicted by mere assertion of agency 
(Ziegler v. MacFarland, 147 Pa. St., 
607), and there is no other denial. 

The discount of the notes at the rate 
of 10 per cent. per annum was not 
usurious. They were the notes of one 
Weston, discounted hy plaintiffs for de- 
fendant, or, in the extreme view, for 
his principal, the Pittsburgh Vehicle 
and Harness Co. Under such circum- 
stances, a banker may purchase the 
notes at any agreed rate. Gaul v, 
Willis, 26 Pa. St., 259; Moore v. Baird, 
30 Pa St., 138, 

The allegation that no notice of pro- 
test was received was not sufficient, 
The ruce of commercial law in such 
cases is the exception in which the re- 
quirement is not that notice shall be re- 
ceived, but only that it shall be sent. 
Weakly v. Bell, 9 Watts, 273-279; Dan. 
Neg. Inst., sec. 1021. The proper form of 
affidavit is therefore that the defendant is 
informed, believes and expects tobe able 
to prove that no notice was sent, and 
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even if not in that form, it should, at 
least in substance, lay ground for in- 
ference that none was sent. The affi- 
davits were insufficient and judgment 
should have been entered for plaintiffs, 
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Order refusing judgment reversed and 
jndgment directed to be entered for 
plaintiffs unless other legal or equit- 
able ground be shown why such judg- 
ment should not be entered. 


LOST CHECK 


DEPOSIT OF CHECK—LOST BY BANK BEFORE COLLECTION—LIABILITY TO DEPOSITOR, 


Walton v. Riverside Bank, New York Supreme Court, appellate term, October 25, 1899. 


An out of town check was deposited by a bank in the usual course of business and credited 


to the account of the depositor, 


This check was lost by the bank before collecting. There was no 


agreement between bank and depositor prohibiting the latter from drawing upon checks deposited 


before they had been collected by the bank. 


Held: The bank is liable to the depositor for the amount of the deposit. 


Appeal from City Court of New York, 
General Term. 

Action brought in the City Court by 
Arthur H. Walton against the Riverside 
Bank. 


Judgment for plaintiff. Affirmed, 


MacLean, J. On September 30, 1890, 
the plaintiff made with defendant bank, 
a deposit of several items, one of which 
was a check for $175 drawn upon an “out 


of town bank.”” Apparently this check 
was lost after having been delivered by 
the defendant bank, which was not a 
member of the Clearing House, to its 
clearing bank. Of thisloss the plaintiff 
was informed two months later by the 
president of the defendantand told that 
the amount of the check would be 
charged back to him, to which he ob- 
jected. It was so charged back. Six 
years thereafter, this 
action was brought as is allowable under 
the statute. The plaintiff contended 
that the deposit was made in the ordin- 
ary course of business and that he was 
entitled to draw against it. On the 


less two days, 


other hand the defendant contended, 
and its president testified, that under 
the arrangement between the plaintiff 
and the bank no payments were to be 
made against checks deposited before 
they had been collected by the bank,and 
that that arrangement applied to checks 
upon out of town as well as upon city 
banks. Upon this divergence of testi- 
mony the learned justice at trial term 
denied a motion to dismiss the complaint 
and then, upon the application of de- 
fendant’s counsel, the case was sent to 
the jury upon the question as to what 
was the agreement between the parties 
respecting the deposit of checks. The 
jury found that there was no agreement 
prohibiting the plaintiff from drawing 
upon checks deposited and thereupon 
judgment was properly entered, by di- 
rection of the court, in favor of the 
plaintiff. No tenable objection to any 
of the rulings of the learned justice upon 
the trial appearing, the judgment should 
be affirmed with costs to the respondent. 
All concur, 
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INDORSEMENT AND GUARANTY. 


Frost et al v. Fisher, Court of Appeals of Colorado, November 13, 1899. 


The payee of a negotiable note transferred it by indorsement in blank, and also indorsed upon 
the note a guaranty of payment in which he limited his liability to a lesser rate of interest than pro— 


vided in the note and otherwise qualified his liability. 


Held: The blank indorsement transferred 


title to the note free from equities of the maker; and the accompanying guaranty did not affect 
the transferee’s title or status as a bona fide holder; but merely limited the indorser’s liability to 


the transferee. 


The following note, with indorsement 
and guaranty by the payee, and the 
legal effect thereof, was before the Court 
of Appeals of Colorado for consideration 
and determination in the present case. 

The makers contended, as against the 
transferee of the payee, that the note 


was not transferred in such manner as 

to cut off defenses which might have 

been interposed as against the payee; 

and that payment by the makers to the 

original payee, without notice of the 

transfer, operated to satisfy the note. 
The note is as follows: 


“FIRST MORTGAGE NOTE, GLOBE INVESTMENT CO. 


CoLorapo SprinoGs, Colo., October isth, 1889. 


without grace, for value received, we promise to pay to the order of........ 


THE GLOBE INVESTMENT COMPANY, 


in gold or its equivalent in United States money, with interest until maturity 
at the rate of seven per cent. per annum, payable semi annually, according 


to the terms of ten coupons hereto attached. 


If said sum is not paid at ma- 


turity, the amount unpaid shall bear interest thereafter as the rate of twelve 
per cent, per annum, payable semiannually; and, if any interest remains un- 
paid after it becomes due, the principal shall at once become due, at the op- 


tion of the holder, without notice. 
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Across the face of the note, in red ink, 
are these words: 


‘*Payable after three years, at 
the maturity of any interest 
coupon,” 


The note was folded inward twice. 
On the back of one fold was the follow- 
ing blank indorsement: 


‘*Pay to the order of 
“Globe Investment Company, by 
J. Lowell Moore, Treasurer.” 


On the other fold, at the opposite end 
of the note, appears the following guar- 
anty: 


‘In consideration of value received 
the Globe Investment Company 
hereby guaranties the payment of 
each coupon hereto attached at ma- 
turity, and the payment of this 
principal note within two years 
after maturity with interest after 
maturity at the rate of seven per 
cent. per annum, payable semi-an- 
ually, provided said company shall 
have the right to purchase this note 
at any time by paying the holder 
hereof its face value and accrued in- 
terest at the date of payment; and 
the neglect or refusal of said holder ° 
to accept such payment, and assign 
and deliver to said company this 
note and the mortgage given to se- 
cure it, shall release said company 
from all further liability hereon, 

In witness whereof the said Globe 
Investment Company has caused its 
corporate seal to be hereto affixed, 
and this guaranty to be signed in 
its name and behalf by its treasur- 
er, this thirteenth day of December, 
1889. Globe Investment Company, 
by J. Lowell Moore, Treasurer. 
[Seal.}” 


The court holds: 


Upon its face, the note is negotiable, 
It was made for an amount certain and 


was payable atatimecertain. It might 


become payable before that time, but at: 


that time it was in any event payatle, It 
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was therefore a negotiable promissory 
note. 

2. We find on the back of the note 
this indorsement: 

“ Pay to the order of ——— 
Globe Investment Company, by J. Lowell 
Moore, Treasurer.” 

No question is made as to the author- 
ity of Moore, or the genuineness of his 
signature. Chaney (the transferee of 
the payee) when he took the note might 
have filled the blank space with his own 
name, and the indorsement then would 
have been an indorsement in full; but 
with the space unfilled, the indorsement 
was an indorsement in blank. If 
this were the only indorsement on the 
paper, it would not be disputed that 
Chaney took the legal title or, in view 
of the evidence, that he was a bona fide 
holder, 

But we find on the back of the paper 
another indorsement in the form of a 
guaranty. It is contended that these 
two indorsements must be construed to- 
gether as one contract, and that the 
terms of the guaranty are inconsistent 
with the obligation assumed by the in- 
dorser, The contention is that the con- 
tract was not intended to be, and was 
not, an ‘‘indorsement,” within the mean- 
ing of the term as it is used in relation 
to negotiable instruments. 

There is authority that a contract of 
guaranty of payment, written upon the 
note and signed by the payee, is tanta- 
mount to an indorsement. Whether 
such is the law in this state we need not 
inquire; for, in order that such a con- 
tract may have the effect of an indorse- 
ment, it must guarantee the payment of 
the note according to its terms. This 
was not such acontract. By the terms 
of the note, the interest chargeable after 
maturity was 12 per cent. per annum, 
but the contract guarantied the payment 
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of interest after maturity at the rate of 
only 7 per cent. per annum. It did 
not guaranty the payment of the noteat 
maturity, but within two years after ma- 
turity. It was, therefore, not, of itself, 
such a guaranty as would amount to an 
indorsement of the note and pass the 
legal title. Peck v. Bligh, 37 Ill. 317. 
But it seems evident to us that the 
only purpose of this contract was to de- 
fine a liability which the guarantor chose 
to assume in place of the legal liability 
of anindorser. The blank indorsement 
on the back of the note transferred the 
legal title, unless the contract of guar- 
anty operated in some way to give it a 
different effect. Speaking generally, 


‘‘indorsing” a note means writing one’s 
mame upon it with intent to incur the 
liability of a party who warrants pay- 
ment of the instrument, provided it is 
duly presented to the principal at ma- 
turity, not paid by him, and such fact 
is duly notified to the indorser. 1 Daniel, 


Neg. Inst, 667. Counsel reason from 
this that unless, upon default of the 
maker, a right of action against the in- 
dorser for the amount of the note, ac- 
cording to its terms, would accrue to 
the holder, what purports to be an in- 
dorsement is not an indorsement, While 
conceding that, if this blank indorse- 
ment stood alone, it would sufficiently 
transfer the note, yet they say that the 
contract of guaranty, being an express 
contract and being inconsistent with the 
contract of indorsement, controls it and 
takes from it the character and effect of 
an indorsement. 

But counsel assume too much. Al- 
though, by an indorsement without any 
qualifying words, the indorser transfers 
the note, and at the same time assumes 
a well-understood liability, yet the as- 
sumption of the liability is not neces- 
sary to the transfer. The indorser may 
limit his liability, or he may contract 
for an entire exemption from liability, 
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and the transfer still be complete. For 
instance,he may write the words, “ With- 
out recourse,” above his name. Such 
an indorsement, although relieving the 
indorser of responsibility, is not out of 
the usual and due course of trade, and 
cuts off defenses of the maker as effec- 
tually as if the indorsement had not 
been qualified. Lomax v. Picot, 2 Rand. 
260; Stevenson v. O’Neal, 71 Ill. 314. 
Now, if a stipulation by the indorser 
for immunity from liability does not, as 
between the holder and the maker, de- 
tract from the effect of the indorsement, 
neither would a stipulation limitiag or 
otherwise qualifying the liability, If 
the indorser may contract that he shall 
not be liable at all, surely he may con— 
tract that his liability shall be different 
from that which otherwise the law im- 
plies. The special contract between the 
indorser and the indorsee does not in 
any manner affect the rights of the 
maker. It is a matter of no concern to 
the maker whether the holder can pur- 
sue the indorser or not. Whatever, as 
between themselves, the indorser and 
indorsee may agree upon, the maker’s 
contract is unaltered. In every case of 
a sale of negotiable paper, there are two 
objects to be accomplished: First, to 
pass the title to the purchaser; and, 
second, to fix the relation of the vendor 
to the paper after the sale. But when 
the sale is perfected, and the title passed, 


what liability the vendor assumed, or 
whether he assumed any, is not a sub— 
ject into which the maker has any right 
toinquire. Crosby v. Roub, 16 Wis,616, 

Applying these principles to the case at 
bar, we have no difficulty in holding that 
by the indorsement Chaney took the title 
to the note, that by the contract of guar- 
anty it was intended merely to limit or 
to qualify the indorser’s legal liability to 
the indorsee, and that it is not compe- 
tent to the makers to question the legal 
effect of the contract. 
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WAR REVENUE OFFICIAL DECISIONS 


TRANSFERS OF MORTGAGES. 


Statute relative to taxability of transfers of mort- 
gages construed. 


TREASURY DEPARTMENT, 
Office of 
ComMISSIONER OF INTERNAL REVENUE, 


WasuincTon, D. C., Nov. 17, 1899. 


Sir: I have to acknowledge the re- 
ceipt of your letter of the 1ith instant, 
inclosing letter of Messrs. Platt, Dana 
& Black, of your city, asking a ruling 
relative to the transfer or assignment 
of mortgages under Schedule A of the 
act of June 13, 1898. Letters have also 
been received on the same subject from 
several other parties in your city, viz.: 
J. D. Robertson, president Interstate 
National Bank; Garland M. Jones, at 
torney; Chicago Life Stock Commis. 
sion Company; J. G. Strean, cashier 
National Bank of Commerce; R. F, 
Porter, attorney, and Harwood & Mere- 
dith, attorneys. These letters have pre- 
sumably all been caused by a recent 
ruling of Judge Woolson of the United 
States district court at Keokuk, Iowa, 
with respect to the transfers or assign- 
ments of mortgages, where the assign- 
ment or transfer is not express, but 
only by implication or operation of 
law. It appears that this ruling was 
not a written one, but made verbally on 
a question of the admissibility of evi- 
dence. 

This office has received, through the 
clerk of the court, what seems to be an 
authentic statement of the position of 
Judge Woolson in this matter. The 
facts are not stated in much detail, but 
sufficient appears to show that one Gil- 
lett, in Kansas, gave his promissory note 


for a sum of money secured by a chattel 
mortgage on some cattle. This note 
passed by various indorsements to the 
Bank of Orior, an Illinois corporation, 
and the plaintiff in this case, the last in- 
dorsement being in blank. According 
to the law, in most, if not all, the States, 
the assignment of a debt secured by a 
mortgage carries with it the security. 

The mortgage and note in this case 
were apparently duly stamped when 
originally executed ; but schedule A pro- 
vides that upon each and every assign— 
ment or transfer of a mortgage, a stamp 
duty shall be required and paid at the same 
rate as that imposed on the original in- 
strument. It appears that this mort- 
gage had not been stamped as an im- 
plied transfer, and when the said plain- 
tiff wishing to avail itself of its security, 
offered the same in evidence, it was ob- 
jected to, and ruled out by Judge Wool 
son as incompetent, because it had not 
been stamped for the transfer. 

The crucial part of the judge’s opin- 
ion is contained in the following lan- 
guage, which appears in the statement 
before alluded to: 

‘‘Here are two contracts entirely sep- 
arate. One, the note, contracts to pay 
a sum or debt. Now, that is a good 
contract if no mortgage secures it. The 
other contract is the mortgage, contract- 
ing or pledging that certain property 
shall stand good for the other contract 
or note. I may transfer the note and 
not the mortgage, if such is my express 
contract with my assignee. If I trans- 
fer merely the note or debt contract, no 
restamping is necessary, according to 
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the law. My transfer, then, merely 
gives the ownership of the debt and the 
right to enforce it to my assignee. 

“‘The chattel mortgage in this case 
is a Kansas contract; it was executed 
there, and it provides for being enforced 
there. The Kansas statute declares 
that the owner of a chattel mortgage is 
the holder of the legal title and right to 
possession of the property mortgaged, 
That means here that before the assign- 
ment or transfer of the chattel mortgage 
to the Bank of Orion, which now holds 
it, the Kansas persons then owning 
were ‘the holders of the legal title to 
the cattle mortgaged.’ When these 
Kansas people transferred to the Bank 
of Orion the note, they transferred (al- 
though by operation of law) the chattel 
mortgage. That transfer thus made 
the Bank of Orion the holder of the 
legal title to the cattle mortgaged. In- 
stead of such legal title remaining with 
these Kansas people or assignees, it 
passed to the Bank of Orion; and every 
time this chattel mortgage is assigned 
or transferred there is thereby passed to 
the assignee the legal title, which there- 
tofore the assignor had held, to the 
cattle mortgaged. 

‘‘Under this statement it would ap- 
pear that such transfer of legal title 
ought to bear revenue stamps accord- 
ingly. If such is not the law, a mani- 
fest oversight has occurred.” 

I am not able to concur in the opinion 
of Judge Woolson, and some of the rea- 
sons for my dissent are stated below: 

It is to be presumed that Congress 
made its laws with reference to the busi- 
ness of the country, and did not intend 
to make enactments impossible of exe- 
cution, To taxthe implied transfer of 
chattel mortgages, where it has become 
the practice to go into the open market 
and sell the notes secured thereby, 
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would render it necessary to tax each 
and every transfer. Suppose the mort- 
gage should secure half a dozen notes 

and each note should be indorsed by 
the original holder to a separate party, 
and each indorsee, disposing of his in- 
terest, should again indorse it over to 
another until each note should pass 
through the hands of six different hold- 
ers, would it not be very difficult, if not 
impossible, to collecttax from thirty-six 
different transferers of the same instru- 
ment, and how is the $1,ooo exempt 
from tax to be apportioned among all 
the transferers ? 

Again, take the instance of the bonds 
issued by corporations in this country, 
vast in number and vast in amount. All 
these bonds are secured by mortgages or 
deeds of trust. There is no doubt that 
each iransfer of bonds earries with it the 
security pledged therefor, Then, accord- 
ing to Judge Woolson’s doctrine, in a 
case where a man buys one thousand 
dollars’ worth of bonds secured by mort- 
gage, the mortgage is transferred to him 
pro tanto, and a tax accrues as a trans- 
fer therefor. Is such a construction of 
the law possible of execution? To state 
the question is to answer it. All laws 
must be reasonably construed. 

I, therefore, rule that Congress in- 
tended only to tax the express assign— 
ments and transfers of mortgages, and 
not those that were merely implied or 
by operation of law, and that the trans- 
fer or assignment of a mortgage to be 
liable to stamp tax under the terms of 
Schedule A, act of June 13, 1898, must 
be made in writing and signed by the 
assignor. 

Please inform the gentlemen above 
named of the terms of this ruling. 

Respectfully, 
G. W. Witson, Commissioner, 

Mr, F, E. Kellogg, Collector Interns 
Revenue, Kansas City, Mo. 
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BANKS. 


Every bank (except a savings bank coming within the 
express exempting provision of the statute) is re- 
quired to pay special tax even though no capital is 
employed inits business —A s+ parate special tax 
must be paid ior every branch bank or separate 
place at which the business of banking is carried on. 


Office of Com'r. etc., Nov. 18, 1899. 


GENTLEMEN: In reply to your letter 
of the 1oth instant concerning the Hamil- 
ton Bank of New York City, which has 
paid special tax for its principal place 
of business under the act of June 13, 
1898, and ‘thas a small branch for de- 
posit and payment of moneys, but has 
no capital,” and therefore, as you con- 
tend, is not required to pay special tax 
for this.branch, you are hereby referred 
to the first clause of section 3235, 
Revised Statutes, which is extended to 
special taxes under the war revenue act 
by section 31 of that act, and under 
which ciause an additional special tax is 
expressly required to be paid for each 
distinct and separate place of business. 
This applies, of course, to the banking 
business as well as to every other busi 
ness for which the law requires special 
tax to be paid. 

Your suggestion that the statute re- 
quires special tax to be paid for the 
banking business only when it is carried 
on with a capital, and that, therefore, a 
branch bank using no capital is not re- 
quired to pay special tax, is, in the opin- 
ion of this office, erroneous. 

The construction which this office has 
given to that clause of paragraph 1 of 
section 2 of the act of June 13, 1898, 
providing that ‘‘bankers using or em- 
ploying a capital not exceeding the sum 
of twenty-five thousand dollars shall 
pay fifty dollars,’ and that ‘‘the amount 
of such annual tax shall in all cases be 
computed on the basis of the capital 
and surplus for the preceding fiscal 
year,” is that it relates only to those 
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bankers who had been engaged in busi- 
ness during the preceding fiscal year,” 
with acapital and were continuing the 
same business the following year; and 
that it is not the meaning or intent of the 
statute to permit the carrying onof the 
business of banking without the pay- 
ment of the special tax in cases where no 
capital is used. It is, therefore, the 
settled ruling here (until a different in- 
terpretation shall have been given to 
the law by the courts) that for every 
separate place of business at which bank- 
ing is carried on without capital the 
special tax of $50 must be required to 
be paid. 

By reference to the proviso at the 
close of paragraph 1 of section 2 of the 
act of June 13, 1898, it will be seen that 
the only bank which the statute exempts 
from the payment of special tax is a 
savings bank ‘‘having no capital stock ;” 
and even such a savings bank is not re- 
lieved from the payment of a special tax 
unless it isa bank whose business ‘“‘is 
confined to receiving deposits and loan- 
ing or investing the same for the bene- 
fit of its depositors, and which does no 
other business of banking,” 

Respectfully yours, 
G. W. Wilson, Commissioner. 

Messrs. Blandy, Mooney & Shipman, 
New York, N. Y. 


AMENDING REGULATIONS AS TO CANCEL= 
LATION OF DOCUMENTARY AND 
PROPRIETARY STAMPS, 

Office of Com’r, etc. , Dec. 1, 1899. 
To collectors of internal revenue and others: 

Existing regulations providing for the 
cancellation of adhesive revenue stamps 
by writing or stamping thereon, with 
ink, the initials of the name and the 
date when attached, or by cutting and 
canceling said stamp with a machine or 
punch which will affix the initials and 
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date as aforesaid, and the cancellation 
of imprinted stamps on checks, drafts 
or other instruments by filling out the 
dates and blank lines on said instru- 
ments in the usual manner of drawing 
checks and drafts, or by perforating 
through the stamp and paper to which 
it is attached the amount in fignres 
for which said instrument was drawn, 
having proved inadequate to prevent 
frauds on the revenue which have been, 
and now are, extensively practised, said 
regulations are hereby amended by 
adding thereto the following provis- 
ion and requirement: 

‘In all cases where a documentary 
stamp of the denomination of Io cents 
or any larger denomination shall be used 
for denoting any tax imposed by the 
act of June 13, 1898, the person using or 
affixing the same shall, in addition to 
writing or stamping thereon, with ink, 
the initials of his name and the date 
when affixed, mutilate said stamp by 
cutting three parallel incisions length- 
wise through the stamp, beginning not 
more than one fourth of an inch from 
one end thereof, and extending to with. 
in one fourth of an inch of the other end. 

‘‘Where such stamp is cancelled by 
cutting or perforating in any manner 
authorized by existing regulations, as 
aforesaid, the mutilation herein provided 
will not be required.” 

This provision shall take effect and be 
in force on and after December 15, 1899. 

G. W. Wilson, Commissioner. 

Approved: L. J. Gage, Secretary. 


PROMISSORY NOTES. 


Promissory notes under seal taxable same as other 
promissory notes, and not as bonds.—Treasury 
decision 21691 revoked. 


Office of Com’r, etc., Dec. 4, 1899. 

Sir: In reply to your letter of the 8th 
ultimo, with reference to the taxation of 
a judgment note under seal, an instru- 
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ment in common use in your State, which 
this office ruled under date of October 
24, 1899, was taxable as a bond in ad- 
dition to a tax as power of attorney, I 
have to advise you that I have carefully 
reconsidered the grounds of that ruling, 
with the following result: 

The instrument in question is as fol- 
lows: 














$ , 189—. 
after date —— promise to pay to the 
order of — dollars, without defalca- 








tion, value received, with interest. 

And further —— do hereby empower any at- 
torney of any court of record, within the United 
States or elsewhere, to appear for —and, 
after one or more defalcations filed, confess 
judgment against ——— —asof any term 
for the above sum, with costs of suit and attor- 
ney’s commission of —— per cent, for collec- 
tion, and release of all errors, and without stay 
of execution,and inquisitionand extension upon 
any levy on real estate is hereby waived, and 
condemnation agreed to, and the exemption of 
personal property from levy and sale on any 
execution hereon is also hereby expressly waiv— 
ed, and no benefit of exemption be claimed un- 
der and by virtue of any exemption law now in 
force or which may be hereafter passed, 

Witness hand and seal. 

No, ——. 














This document contains, in addition 
to a promise to pay, a power of attor- 
ney and a waiver of exemption rights 
on execution. The whole paper is us- 
ually called a judgment note, and some- 
times a single bill or bill obligatory. 

It is said by Daniel on Negotiable In- 
struments (vol, 1, p. 28) that ‘‘if a seal 
be affixed toa paper in the ordinary form 
of a note that its character as such is 
destroyed; it is thereby converted into 
the deed or bond of the maker who is 
then termed the obligor; and Bouvier's 
Law Dictionary defines a bill obliga- 
tory as “a bond absolute for the pay- 
ment of money.” This was undoubt- 
edly so at common law; but it is be- 
lieved that the strictness of this doctrine 
has yielded to commercial usage, and it 
is no longer common to regard a pro- 
missory note under seal as a bond, 
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Under the act of July 1, 1862, this office 
ruled that a bill single or a bill obliga- 
tory—é. ¢., an instrument in the form 
of a promissory note under seal—was 
taxable at the same rate as other pro- 
missory notes, and, after a review of 
all the facts, I have arrived at the con- 
clusion that it was not the intention of 
the lawmakers to tax promissory notes 
under seal other than as ordinary prc— 
missory notes not under seal, and it is so 
ruled. 


Set off of Individual Deposit Against 
Firm Debt. 


Mattoon, Ill. Dec. 8, 1899. 
Editor Banking Law Journal: 

Dear Sir: The firm of A and B carry an ac- 
count with the M bank, and A, one of the part- 
ners, also keeps his private account in the same 
bank. The bank holds a note of the firm for 
$1,400, and on the day it matures the balance 
to the credit of the firm is less than $100, while 
the private account of A shows a deposit of up- 
wards of $1,500. The M bank thereupon applies 
$1,400 of A’s deposit upon the note, and later, 
when checks of A are presented, refuses to pay 
them on the ground of insufficient funds. 

Had the bank the right to apply A’s deposit 
upon the firm note and refuse payment of his 
checks ? Checkholder. 


Under the law of Illinois, the bank 
had no right to apply A’s deposit upon 
the note of A’s firm, and notwithstand 
ing such application it will be liable to 
the tolders of A’s checks drawn against 
his sufficient funds on deposit. 

In International Bank v. Jones, 119 
Ill. 407, it is held that a bank has the 
right of set off as against deposits only 
where the individual who is both deposi- 
tor and debtor stands in both these char- 
acters alike, in precisely the same rela- 
tion and on precisely the same footing 
toward the bank. Hence it was said in 
that case that an individual deposit 
cannot be set off against a partnership 
debt, and although a partner making an 
individual deposit with a bank is under 
a legal obligation to pay the debt to the 
bank owing by a firm of which he was 
a member, he may lawfully appropriate 
his deposit to a bona fide creditor by 
drawing a check in his favor and there- 
by vest him with full power to sue for 
and collect the same of the bank. 
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The above instrument is, therefore, 
taxcble at the rate of 2 cents for each 
$100 or fractional part thereof, and 
in addition thereto requires a 25 cent 
stamp for the power of attorney em- 
bodied therein. . 

Ruling contained in treasury decision 
21691 to the contrary is hereby revoked. 

Respectfully, 
G. W. Wilson, Commissioner. 


Mr. P. A. McClain, Collector First 


District, Philadelphia, Pa. 


ADVERTISING MANAGERS’ COLUMN. 


The latest and one of the best helps for the 
busy business man is the ‘‘Handy” Desk- Folio, 
by M. C. Robbins, Syracuse, N. Y., advertised 
in this issue. He has solved the question, How 
can I keep my desk in order by having a place 
for all papers? There are eight compartments 
in the folio size, 10x12 inches, and they are 
made very serviceable. The sides are made of 
heavy board, covered in three coverings ; No.1, 
marble paper; No. 2, black cloth; No. 3, imita- 
tion seal. The latter is padded and makesa 
very handsome appearance. Any person not 
pleased with folio can have money refunded, 


The American Photo Supply Co., of School- 
craft,Mich.,are manufacturers and designers of 
office, typewriter and library chairs, baskets 
and desk trays for special uses, and all kinds of 
photographic accessories. The factory build- 
ings, covering 5,000 square feet of floor space, 
are located in the beautiful village named. 

This company has had a most phenomenal 
growth, having more than quadrupled its sales 
during the last year over any previous year of 
its existence. Mr. J. H. Pratt, the manager, 
who started this business ina room I0xI2 un- 
der the most discouraging circumstances, now 
begins to see the fruits of his labor; his motto 
has always been ‘Honest goods at honest 
prices and fair dealing with all.” As a result he 
has yet to get the first complaint from custom- 
ers. 


Amateur photography is sometimes consid- 
ered only a summer pleasure, but in reality 
winter is the best time of all for attention to the 
“Art of Arts.” Now is the time for making 
copies of pictures, or for making lantern-slides, 
which will help one to live his vacation over 
again, and besides this, Nature is most attrac- 
ive now. For all kinds of work, the New York 
plate is the plate par excellence of the amateur. 
There are lantern plates for your slides, ortho- 
chromatic plates for copying, non-halation 
plates for snow scenes, besides the ordinary 
plate. They are very easy to handle, quick to 
develop and fix, have remarkable brilliancy and 
fine printing quality—the best ‘‘all around’’ 
plate. 
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This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places of 


those submitting inquiries are published, unless special request is made to the contrary, 


Lost Certificate of Deposit. 


, Ind,, December 5, 1899. 
Editor Banking Law Journal: 
DEAR Sir:—A bank in this state issues a cer- 
tificate of deposit in the following form: 
X National Bank, 
X, Indiana, Nov. 17, 1899. 


“John Robinson has deposited in this 
bank five hundred dollars payable to the 
order of himself, in current funds, on re- 
turn of this certificate properly indorsed. 

John Smith, Cashier. 


The payee, John Robinson, comes to the bank 
with an affidavit, in which he alleges that he has 
lost this certificate and that he has not indorsed 
same; and he asks that a duplicate be issued. 

Is not the bank entitled to a bond of indemn- 
ity against liability on the certificate to a third 
party before issuing a duplicate, as the bank 
cannot know that the certificate was not indorsed 
when lost, and it might come to a bona fide 
holder who could compel the bank to pay? 

Cashier. 


By reason of the particular form of 
the certificate, being payable ‘‘in cur- 
rent funds,” it is not a negotiable in- 
strument, according to the Indiana de- 
cisions; hence there could be no bona 
fide holder who could compel payment 
from the bank, and a bond of indemnity 
could not be required of the payee, be- 
fore paying him the amount, or issuing 
a duplicate. 

It is strange how history repeats it- 
self. A similar case occurred over 
twenty years ago in Indiana, and led to 
a decision of the Supreme Court of the 
state denying the right of the bank to 
indemnity under circumstances such as 
above described. The certificate of de- 
posit involved was issued by the Nation. 


al State Bank of Lafayette, and it pro- 
vided, as does the one now inquired of, 
for payment ‘tin current funds.” The 
certificate had been stolen from the 
payee. It did not appear whether, or 
not, it bore hisindorsement. The bank 
refused to pay him the money without a 
bond of indemnity. This the payee re- 
fused to give, and brought suit against 
the bank. The case is reported in 51 
Ind. Reports, at page 393. The question 
presented for the determination of the 
court was thus stated: ‘‘Can a party re- 
cover upon a lost or stolen instrument 
like the one in suit, without executing 
to the maker a bond of indemnity, either 
by filing it with his complaint, or at 
some time during the progress of the 
trial, before final judgment?” 

The court said: ‘*The question is 
discussed whether or not the instrument 
is negotiable according to the law mer- 
chant and by statute, as an inland bill 
of exchange. We think the instrument 
must be regarded as the promissory note 
of the bank and as assignable by virtue 
of the statute; but we do not think it is 
negotiable as an inland bill of exchange. 
It lacks one of the essential qualities of 
a negotiable promissory note. 
payable in money. It is payable in cur- 
rent funds. This takes from it the char- 
acter of a negotiable promissory note. 

**‘The instrument not being negotiable 
as an inland bill of exchange, there can 
be no question, we think, as to the right 
of the payee to recover thereon without 
giving a bond to indemnify the bank 


It is not 
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against a claim which might be set up 
by some other person,” 


Payment of Forged Check. 


HENDERSON, Ky., Dec. 6, 1899. 
Editor Banking Law Journal: 

Dear Sir:—A check is drawn on a bank in 
Kentucky, purporting to be signed by one of its 
depositors, but in reality being a clever forgery 
of hisname. The check was filled out payable 
to one Andrew Johnson, a fictitious person, and 
the forger, personating Andrew Johnson, suc- 
cessfully negotiated the check to a wholesale 
grocer, who deposited it in his own bank by 
which it was collected of the drawee, the latter 
mistaking the signature and paying the check 
on the supposition that it was genuine. 

The forgery was discovered four months later 
and the drawee bank has brought suit against 
the collecting bank and the wholesale grocer 
to recover the money paid. 

Under such circumstances, is itentitled to re- 
cover the money under the law of this state? 

a k. W. 


We think, under the circumstances 
stated, the drawee bank is bound by the 
payment and must lose the amount, 

The Kentucky Court of Appeals went 
very fully into the question of the right 
of a bank to recover money paid on a 
forgery of its depositor’s signature in 
the case of Deposit Bank of Georgetown 
‘v. Fayette Nat. Bank, 90 Ky. page 1o, 
and under the law as developed in that 
case, the drawee bank in the present 
case, could not recover the money paid 
under the state of facts above shown. 

In the Deposit Bank case, a clerk in 
the bank, who was familiar with the ac- 
count of one Burgess, a depositor, 
forged a series of checks with Burgess’s 
name, making them payable to William 
son & Wolfe, a fictitious firm; and the 
forger, personating Wolfe, succeeded in 
cashing the checks at a bank in Lexing- 
ton, which before cashing the first check 
made inquiry as to the account of Bur- 
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gess and found it satisfactory. The Lex- 
ington bank forwarded the checks to the 
drawee, the Deposit Bank of George- 
town, and the latter paid the money on 
them. 

The court denied the rightof the De- 
posit Bank to recover the money from 
the Lexington bank. 

The court cited the rule laid down by 
Lord Mansfield a century ago, that if 
the drawee makes payment or gives 
credit upon a forged signature, the loss 
must be his as between himself and the 
holder, and showed that, with certain 
exceptions, of which the case before it 
was not one, the rule was adhered to by 
the decided weight of authority at the 
present day. 

We think the facts of the case set 
forth in the inquiry bring it within the 
Lord Mansfield rule applied in the De- 
posit Bank case and not within any of 
the exceptions to that rule which, in 
view of special facts in particular cases, 
have authorized a recovery of money 
paid on forged paper. 


——__—_ 


Payment of Depositor’s Notes. 


KNOXVILLE, Tenn., Nov. 28, 1899. 
Editor Banking Law Journal: 

DEAR Sir:—Where a depositor makes a prom- 
issory note ‘‘payable at the X Bank” in which 
he keeps his deposit account, has the bank any 
authority to pay such a note on presentation by 
the holder at maturity, without having some 
express authorization or instruction so to do? 
I contend that if the bank does so, without such 
express authority, it takes the risk; my neigh- 
bor claims that the bank has a right to pay the 
note the same as if it was the check of the de- 
positor, Which is right? Teller. 


Your neighbor is right; you are over 
a year behind the age. Two years ago 
your contention would have been right, 
but when the Negotiable Instruments 
Law was enacted in your state, it 
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changed the former rule. Under it, 
“where the instrument is made payable 
at a bank, it is equivalent to an order to 
the bank to pay the same for the ac- 
count of the principal debtor thereon.” 
This change in the law of Tennessee was 
made the subject of aspecial article in the 
Journal a few months ago for the bene- 
fit of our Tennessee readers. We would 
recommend ‘‘Teller” to hunt up and 
read this article, and also to read each 
month, our course of study of the Ne. 
gotiable Instruments Law now appear- 
ing in the Journal. 


Cashing Checks for Traveling 
Salesman. 


December 14, 1899. 
Editor Banking Law Journal: 

Dear Sir:— Will you kindly answer the fol- 
lowing in your next issue of the Journal; 

A traveling salesman presents a check on this 
bank, taken from one of his customers, payable 
to the order of the firm for whom he travels. 
He indorses it as follows: 

Johnson and Johnson Co.,, 
per Frank H, Price; Agt. 


Would we be justified in paying this check on 
this indorsement? We know the man and know 
that he travels forthe firm, but in case he should 
fail to pay this amount over to the firm, could 
the bank be holden for the amount of the check? 
The salesman has no written authority from the 
firm to indorse checks, but we presume he has 
authority to collect bills. We claim we have no 
right to pay the check on the indorsement and 
that we would be holden for the amount, Please 
give us your opinion of the same and oblige. 
Kindly omit name of place and bank. 

Yours truly, 
Cashier. 


The bank would not be justified in 
paying the check drawn to the order of 
Johnson & Johnson Co., and indorsed 
in their name by Price, agent, to the 
latter, even though he had authority to 
collect for the firm. An authority to 
collect does not extend to an authority 
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to indorse checks taken in collection, 
and instances are by no means infre- 
quent where banks have paid such 
checks, so indorsed by agents, and have 
had to pay them over again. 

We have from time to time reported 
cases of this kind in the Journal as a 
warning to bankers, and in our Decem- 
ber 1898 number, at page 685, we pub- 
lished an article upon this subject under 
the title ‘‘Cashing Checks for Agents: 
An agent empowered to collect accounts 
and receive money and checks payable 
to his principal, has no authority to in- 
dorse the checks—How some bankers 
suffer losses through cashing checks in 
ignorance of this rule—Repeated warn- 
ings in the BankinG Law JourNAL.” 

We refer ‘‘Cashier” to this article for 
a full discussion of the subject and cita- 
tion of authorities. 


Application of Deposit. 


IpA Grove, Iowa, Dec. 2, 1899. 
Editor Banking Law Journal: 

Dear Sir:—A carries a deposit account with 
B bank, showing a balance on the morning of 
Nov. 30 of $475.24. Bank holds A’s note for 
$450, which matures Nov. 30. A asks exten- 
sion, but bank refuses to grant it, and on Dec, fr 
applies $450 of A’s deposit in payment of the 
note. Later the same day, checks of A are pre- 
sented, for $125 and $140 respectively, and bank 
refuses to pay them, 

Was the bank’s course justified in law, or is 
it under any liability either to A or to the hold- 
ers of A’s checks? 

Cashier. 


The bank's course was proper and law- 
ful throughout. The bank had the un- 
doubted right to apply the deposit upon 
a matured debt of the depositor’s, aud it 
is under no liability either to A or to 
the holders of his later presented checks 
under such circumstances. See Knappv. 
Cowell, 77 Iowa, 528. 
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Fraudulent Filling Blank in Note. 


PoRTLAND, Me., Dec. 4, 1899. 
Editor Banking Law Journal: 

Dear Sik:—Your opinion upon the following 
facts through the JouRNAL will be valued: 

John Smith had signed a note of $1,000 for 
the accommodation of John Brown, which was 
outstanding and overdue. At Brown’s request, 
Smith agreed to sign three other notes, each for 
one-third of the amount, to take up the over- 
due note. But when Smith and Brown met for 
this purpose, the exact amount due on the over- 
due note was not known, and, at Brown's sug- 
gestion, Smith signed three printed blank notes 
and delivered them to Brown, who agreed to 
fill them out with the requisite amount, when 
ascertained. This inquiry relates to only one of 
said notes. Instead of filling this up with the 
one-third of the overdue note, Brown fraudu- 
lently wrote in ‘*Eight hundred and thirty-three 
33-100 dollars,” and indorsed it to a bank, 
who gave him the full amount, less the regular 
discount, 

Question: Under such circumstances, is the 
bank entitled to recover the full amount of the 
note from Smith; and, if not, what, if any 
amount can it recover from him ? 

VicE-PRESIDENT. 


The bank, being a purchaser for value 
before maturity, without notice, is en- 


titled to recover the full amount of the 
note from the maker, Smith, who must 
suffer for the fraud of Brown, whom 
he trusted We need not go 
abroad for authority for this proposition, 
for it can be found in the decisions of 
the supremecourt of Maine. In Bank 
v. Sargent, 85 Me. 349, the court thus 
States the law: 

“It is well settled and familiar law 
that, if one affixes his signature toa 
printed blank for a promissory note and 
intrusts it to the custody of another for 
the purpose of having the blanks filled 
up, and thus becoming a party toa ne- 
gotiable instrument, he thereby confers 
the right, and such instrument carries 
on its face an implied authcrity, to fill 


too well. 


V 


LAW JOURNAL. 


up the blanks and complete the contract 
at pleasure, as to names, terms and 
amount, so far as is consistent with its 
printed words. As to all purchasers for 
value, without notice, the person to 
whom a blank note is intrusted must be 
deemed the agent of the signer, and the 
act of perfecting the instrument is 
deemed the act of the principal. An 
oral agreement between such principal 
and agent limiting the amount for which 
the note shall be perfected, cannot affect 
the rights of an indorsee who takes the 
note before maturity for value, in ig- 
norance of such agreement, with a dif- 
ferent amount written in it.”’ 


Set off of Unmatured Note Against 
Insolvent’s Deposit. 


ALBERT LEA, Minn., December 2, 1899. 
Editor Banking Law Journal: 

Dear Sir:—A, who is a depositor in this 
bank, obtains a loan of $1,000, payable in four 
months, executing his note therefor to the 
bank. While the note has yet two months to 
run, A becomes insolvent, at which time there 
is a balance to his credit on general deposit ac- 
count of $1,200. 

Can bank hold $1,000 of this money against 
the note, or must it give the whole deposit up 
to A’s assignee? 


A. B. 


Under the law of Minnesota, where 
the claim of the bank is absolute, al- 
though not due, it has the right to an 
eq'iitable set-off in its favor against the 
deposit, upon the insolvency of the de- 
positor. Stolze v. Bank of Minn., 67 
Minn. 172. 

This is not the law in all the states, 
but in Minnesota the right of the bank 
to set off an unmatured note of its depos- 
itor against the latter’s deposit upon his 
insolvency, is recognized. 


/ / 
LOL A 
\ 








